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WSR 07-13-003 
PERMANENT RULES 
SPOKANE REGIONAL 
CLEAN AIR AGENCY 
[Filed June 7, 2007, 12:01 p.m., effective July 8, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Amend Notice of Construction and Notice of 
Intent permitting fees to achieve full cost recovery. The 
revised regulation outlines the fee component structure and 
requires SRCAA's board of directors to utilize the fee struc- 
ture and allows them to set the fees and periodically review 
them. They may be adjusted following a public notice, com- 
ment period and hearing. 

Citation of Existing Rules Affected by this Order: 
Amending SRCAA Regulation I, Article II, Section 2.14 and 
Article X, Sections 10.07 - 10.08. 

Statutory Authority for Adoption: RCW 70.94.141(1), 
70.94.152 - [70.94.]155. 

Other Authority: Chapter 70.94 RCW. 

Adopted under notice filed as WSR 07-09-041 on April 
11, 2007. 

A final cost-benefit analysis is available by contacting 
Brenda Smits, 1101 West College, Suite 403, Spokane, WA 
99201, phone (509) 477-4727, fax (509) 477-6828, e-mail 
bsmits@scapca.org. This is a local agency rule and RCW 
34.05.328 does not apply pursuant to RCW 70.94.141(1). 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 3, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 7, 2007. 


B. Smits 
Air Quality Specialist II 


AMENDATORY SECTION 


SECTION 2.14 WASHINGTON ADMINISTRATIVE 
CODES (WACS) 


A. The Authority implements and enforces the following 
Washington State WACs: 

1. Chapter 173-400 WAC - General regulations for air 
pollution sources 

a. Except for the following sections; 

(1) Source Registration... 

(a) WAC 173-400-100 - Source classifications 

(b) WAC 173-400-102 - Scope of registration and 
reporting requirements 
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(i) SRCAA Regulation I, Article IV, replaces the regis- 
tration requirements in WACs 173-400-100 & 102 for all air 
pollution sources in Spokane County. 

(2) Stationary, portable and temporary source permitting 

(a) WAC 173-400-035 - Portable and temporary sources, 

(i) SRCAA Regulation I, Article V, Sections 5.02.A.9, 
5.02.1, and 5.08 replace the permitting requirements in WAC 
173-400-035 for all portable and temporary sources in Spo- 
kane County. 

(b) WAC 173-400-110 - New source review, 

(i) SRCAA Regulation I, Article V replaces the permit- 
ting requirements in WAC 173-400-110 for all new station- 
ary sources installed or operated in Spokane County. 

(3) Fees SRCAA has its own fee structure). 

(a) WAC 173-400-045 - Control technology fees, 

(i) SRCAA Regulation I, Article X, Section((s+0-08-€)) 
10.07 replaces the review fees in WAC 173-400-045 for per- 
forming a Reasonably Available Control Technology 
(RACT) determination pursuant to Chapter 173-400-040 
WAC and/or RCW 70.94.154 in Spokane County. 

(b) WAC 173-400-104 - Registration fees, 

(i) SRCAA Regulation I, Article X, Sections 10.06 
replaces registration fees assessed in WAC 173-400-104 for 
each air pollution source registered with SRCAA. 

(c) WAC 173-400-116 - New source review fees, 

(i) SRCAA Regulation I, Article X, Sections 10.07 
replaces the fees assessed in WAC 173-400-116 to each facil- 
ity that installs or operates a new air pollution source in Spo- 
kane County. 

(4) Prevention of significant deterioration (PSD) pro- 
gram... 
(c) WAC 173-400-750 Revisions to PSD permits. 

(i) Ecology administers the Prevention of significant 
deterioration program (PSD); however, SRCAA enforces it 
in Spokane County... 


Reviser's note: The typographical error in the above material 
occurred in the copy filed by the Spokane Regional Clean Air Agency and 
appears in the Register pursuant to the requirements of RCW 34.08.040. 


REPEALER 


The following sections of Spokane Regional Clean Air 
Agency (SRCAA) Regulation 1 are repealed: 


SRCAA REGULATION I, ARTICLE X, SECTION 10.07 APPLICA- 
TION AND PERMIT FEES FOR NOTICE OF CONSTRUCTION AND 
APPLICATION FOR APPROVAL (NOC) AND FOR NOTICE OF 
INTENT TO INSTALL AND OPERATE A TEMPORARY STATION- 
ARY SOURCE (NOD 


SRCAA REGULATION I, ARTICLE X, SECTION 10.08 MISCEL- 
LANEOUS FEES 


NEW SECTION 


SRCAA REGULATION I, ARTICLE X FEES AND 
CHARGES 


SECTION 10.07 APPLICATION AND PERMIT FEES FOR 
NOTICE OF CONSTRUCTION AND APPLICATION FOR 
APPROVAL (NOC) AND FOR NOTICE OF INTENT TO 
INSTALL AND OPERATE A TEMPORARY STATION- 
ARY SOURCE (NOI) 
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The fees contained in Section 10.07 do not apply to air 
operating permit sources. 

A. NOC and NOI Fees 

1. Base Fee 

a. For each project required by Article V to file a NOC or 
a NOI, the applicant shall pay a base fee pursuant to the fee 
schedule. Base fee classes are listed below. 

i. Class I - Notice of Intent Permit 

Notice of Intent permits for portable stationary sources 
and temporary stationary sources include the following: 


Article IV 
Exhibit R 
Source/Source Category Description Category 
(a) Asphalt plant 15 
(b) Concrete batch plant/ready mix plant 22 
(c) Rock crusher 36 


ii. Class II - Simple Notice of Construction Permit 

Simple permits generally conform to a template and 
involve minimal off-site impact evaluation. They include the 
following: 


Article IV 
Exhibit R 
Source/Source Category Description Category 
(a) Boiler and other fuel-burning equip- 27 
ment 
(b) Coffee roaster 20 
(c) | Concrete batch plant/ready mix plant 22 
(d) Dry cleaner 23 
(e) Emergency generator 52 
(f) Gasoline dispensing facility 28 
(g) Lithographic printing/screen printing 9.e.5 
(h) Material handling that exhausts > 24 
1,000 acfm 
(i) Rock crusher 36 
(j) Spray booth/surface coating operation 57 
(k) Stationary internal combustion engine 53 
(D) Sterilizer 9.e.8 
(m) Stump/wood waste grinder 54 


iii. Class III - Standard Notice of Construction Permit 

Standard permits generally include those that don't con- 
form to a template and involve minimal off-site impact eval- 
uation. They include the following: 


Article IV 
Exhibit R 
Source/Source Category Description Category 
(a) Soil and groundwater remediation 9.e.7 
operation 
(b) Burn out oven 43 
(c) Chrome plating 35 
(d) Incinerator/crematory 31 
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iv. Class IV - Complex Notice of Construction Permit 

Complex permits generally include those that don't con- 
form to a template and involve more complex off-site impact 
evaluation. They include the following: 


Article IV 
Exhibit R 
Source/Source Category Description Category 
(a) Asphalt plant 15 
(b) Composting 21 
(c) Refuse systems 48 
(d) Rendering 49 
(e) Sewerage systems 50 


b. For sources/source categories not listed in Section 
10.07.A.1.a, above, NOI and NOC application review will be 
assigned to Class I, II, II or IV by the Control Officer on a 
case-by-case basis. 

c. For sources with one or more emission points under 
one NOC application, as allowed in Section 5.02.G, a sepa- 
rate base fee applies to each emissions unit, or each group of 
like-kind emissions units, being installed or modified. A 
group of emissions units shall be considered as like-kind if 
the same set of emission calculations can be used to charac- 
terize emissions from each of the emissions units. 

2. Modification/Revision Fee 

a. Equipment Modification Fee 

Applicants of sources requesting a change in equipment 
(e.g., replacement or substantial alteration of emission con- 
trol technology) pursuant to Section 5.10.C of this Regulation 
shall pay a fee pursuant to the fee schedule. 

b. Permit Condition Revision Fee 

Applicants of sources requesting a change in conditions 
pursuant to Section 5.10.C of this Regulation shall pay a fee 
pursuant to the fee schedule. 

3. Additional Fees (for each application) 

a. SEPA Review Fee 

Where review of an Environmental Impact Statement 
(EIS), Environmental Checklist, or an Addendum to, or adop- 
tion of, an existing environmental document pursuant to the 
State Environmental Policy Act (SEPA) Chapter 197-11 
WAC is required, in association with a NOC or a NOI, the 
applicant shall pay a SEPA or EIS review fee pursuant to the 
fee schedule. 

b. Toxics Review Fee 

For any new source of air pollution which requires 
review pursuant to Chapter 173-460 WAC, a toxic air pollut- 
ant review fee shall be paid. For sources with one or more 
emission points under one NOC application, as allowed in 
Section 5.02.G, a separate toxic air pollutant review fee 
applies to each emissions unit, or each group of like-kind 
emissions units, being installed or modified. A group of 
emissions units shall be considered as like-kind if the same 
set of emission calculations can be used to characterize emis- 
sions from each of the emissions units. The toxic air pollut- 
ant review fee shall be as follows: 

i. Small Quantity Emission Rate (SQER) 

For a new source using WAC 173-460-080 (2)(e), 
SQER, to demonstrate that ambient impacts are sufficiently 
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low to protect human health and safety, as required WAC 
173-460-070 & WAC 173-460, the applicant shall pay a 
SQER review fee pursuant to the fee schedule. 

ii. Dispersion Modeling 

For a new source using dispersion screening models 
(e.g., EPA SCREEN or TSCREEN) under WAC 173-460- 
080 (2)(c) to demonstrate that ambient impacts are suffi- 
ciently low to protect human health and safety, as required 
WAC 173-460-070, the applicant shall pay a dispersion mod- 
eling review fee pursuant to the fee schedule. 

iii. Advanced Modeling 

For a new source using more refined dispersion models 
(e.g., EPA ISC3) under WAC 173-460-080 (2)(c) to demon- 
strate that ambient impacts are sufficiently low to protect 
human health and safety, as required WAC 173-460-070; or 
for a new or modified source using a second tier analysis 
under WAC 173-460-090 or a risk management decision 
under WAC 173-460-100 to demonstrate that ambient 
impacts are sufficiently low to protect human health and 
safety, as required WAC 173-460-070, the applicant shall 
pay the advanced modeling review fee in the fee schedule. 

c. New Source Performance Standards (NSPS) Review 
Fee 

Applicants of any new air pollution source subject to 
WAC 173-400-115 (NSPS) and 40 CFR Parts 60 shall pay a 
NSPS review fee according to the fee schedule. 

d. National Emission Standard for Hazardous Air Pollut- 
ants (NESHAP) Review Fee 

Applicants of any new air pollution source subject to 
WAC 173-400-075 (NESHAP) and 40 CFR Parts 61 and 63 
shall pay a NESHAP fee according to the fee schedule. 

e. Best Available Control Technology (BACT) Review 
Fee 

i. Generic BACT 

Where no BACT review is required (e.g., the applicant 
demonstrates there is an established and/or recognized BACT 
standard for the source category type), a BACT review fee is 
not applicable. 

ii. Non-Generic BACT Review 

A non-generic BACT review is one where a generic 
BACT standard is not applicable and a top-down BACT 
review is not required. Applicants of any new air pollution 
source subject to a non-generic BACT review shall pay a 
non-generic BACT review fee according to the fee schedule. 

iii. Top-Down BACT Review (as described in EPA's 
Draft New Source Review Workshop Manual from October 
1990 and as summarized below) 

A top-down BACT review is one that requires available 
control technologies be ranked in descending order of control 
effectiveness. The most stringent or "top" control technology 
is first examined. That control technology is established as 
BACT unless the applicant demonstrates, and the ((Author- 
ity)) Agency concurs, that technical considerations, energy, 
environmental, or economic impacts justify a conclusion that 
the most stringent technology is not achievable in for the 
project being proposed. If the most stringent control technol- 
ogy is eliminated in this fashion, the next most stringent con- 
trol technology is considered, and so on. Applicants of any 
new air pollution source subject to a top-down BACT review 
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shall pay a top-down BACT review fee according to the fee 
schedule. 

B. Payment of Fees 

1. At the Time of Application 

The base fee shall be paid at the time of application. 
Review of the application will not commence until the appli- 
cable base fee is received. 

2. After Application 

a. Payment of Fees for Complete Applications 

The Agency will invoice the owner, operator, or appli- 
cant for all other applicable fees without regard to whether 
the request(s) associated with this section are approved or 
denied. 

b. Payment of Fees for Incomplete Applications 

If an owner, operator, or applicant notifies SRCAA in 
writing that an incomplete application will not be completed 
or cancels the application (i.e., the application is neither 
approved or denied), applicable fees for review performed 
pursuant to A.2 and A.3 of this section shall be invoiced. If 
an application remains incomplete for more than 3 months, 
the owner, operator, or applicant shall be invoiced applicable 
fees for review performed pursuant to A.2 and A.3 of this 
section. If review of the application recommences, applica- 
ble review fees apply. 

C. Incomplete Applications 

Applications not accompanied by the base fee will be 
considered incomplete. In addition, if information requested 
by the Agency is not provided, the application will be consid- 
ered incomplete and review of the application will be sus- 
pended. Review of the application will commence, or recom- 
mence when applicable, when all required fees and informa- 
tion requested by the Agency is received. An application will 
be cancelled if it remains incomplete for more than 18 
months from initial receipt. For review of the cancelled 
application to resume, the applicant must pay all outstanding 
invoice fees, if applicable, and resubmit the applicable base 
fee. 

D. Compliance Investigation Fee 

Where a compliance investigation is conducted pursuant 
to Section 5.12 of this Regulation, the compliance investiga- 
tion fee shall be assessed pursuant to the fee schedule. The 
fee shall be assessed for each emissions unit, or group of like- 
kind emissions units, being installed or modified. A group of 
emissions units shall be considered as like-kind if the same 
set of emission calculations can be used to characterize emis- 
sions from each of the emissions units. 

E. Periodic Fee Review 

The Board shall periodically review the fee schedule and 
determine if the total actual fee revenue collected and pro- 
jected fee revenue to be collected pursuant to this Section is 
sufficient to fully recover program costs. Any proposed fee 
revisions shall include opportunity for public review and 
comment. Accordingly, the Agency shall account for pro- 
gram costs, including employee costs and overhead. If the 
Board determines that the total project fee revenue is either 
significantly excessive or deficient for this purpose, then the 
Board shall amend the fee schedule to more accurately 
recover program costs. In general, fees will be greater for 
permits that are typically more complex or take more time to 
review and process. 
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SECTION 10.08 MISCELLANEOUS FEES 


A. Miscellaneous Fees 

1. Emission Reduction Credit 

Review of emission reduction credits pursuant to WAC 
173-400-131 shall require the applicant to pay an emission 
reduction credit fee pursuant to the fee schedule. 

2. Variance Request 

Processing a variance request pursuant to RCW 
70.94.181 or Article III of this Regulation shall require the 
applicant to pay a fee pursuant to the fee schedule. 

3. Alternate Opacity 

Review of an alternate opacity limit pursuant to RCW 
70.94.331 (2)(c) shall require the applicant to pay an alternate 
opacity fee pursuant to the fee schedule. 

4. Other 

Applicants of other services including those listed below 
shall pay a fee pursuant to the fee schedule. 

(a) Requests pursuant to the following sections of this 
Regulation: Sections 6.13.E.3.j; 6.13.F.4; 6.13.F.6; 6.13.F.9; 
6.13.F.10; and 6.13.F.11. 

(b) Registration exemption requests. 

(c) Other. 

B. Periodic Fee Review 

The Board shall periodically review the fee schedule and 
determine if the total actual fee revenue collected and pro- 
jected fee revenue to be collected pursuant to this Section is 
sufficient to fully recover program costs. Any proposed fee 
revisions shall include opportunity for public review and 
comment. Accordingly, the Agency shall account for pro- 
gram costs, including employee costs and overhead. If the 
Board determines that the total project fee revenue is either 
significantly excessive or deficient for this purpose, then the 
Board shall amend the fee schedule to more accurately 
recover program costs. Fees in the fee schedule will be based 
on actual and projected employee costs and overhead. Fees 
will be set at an hourly rate. 


Reviser's note: The typographical errors in the above material 
occurred in the copy filed by the Spokane Regional Clean Air Agency and 
appear in the Register pursuant to the requirements of RCW 34.08.040. 


WSR 07-13-005 
PERMANENT RULES 
BEER COMMISSION 
[Filed June 7, 2007, 1:44 p.m., effective July 8, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The Washington beer commission is proposing 
to establish rules relating to the collection of assessment 
authorized under RCW 15.89.110. The assessments will 
begin with fourth quarter 2006 production, due and payable 
to the commission no sooner than July 2007. The second 
assessment will be due and payable to the commission no 
sooner than January 2008 and will be based upon 2007 beer 
production. Thereafter, assessments will be collected annu- 
ally no sooner than January and will be based on the previous 
year's production. The proposal also establishes rules for the 
collection of unpaid assessments. 

Statutory Authority for Adoption: RCW 15.89.110(2). 

Other Authority: Chapter 34.05 RCW. 


Permanent 
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Adopted under notice filed as WSR 07-08-112 on April 
4, 2007. 

Changes Other than Editing from Proposed to Adopted 
Version: (1) WAC 16-505-010(3) originally read: "payable 
to the commission in July 2007." Adopted version reads: 
"payable to the commission no sooner than July 2007." 

(2) WAC 16-505-010(4) originally read: "payable to the 
commission in January 2008." Adopted version reads: "pay- 
able to the commission no sooner than January 2008." 

(3) WAC 16-505-010(5) originally read: "payable to the 
commission annually in January." Adopted version reads: 
"payable to the commission annually no sooner than Janu- 
ary." 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 2, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 2, Amended 0, Repealed 0. 

Date Adopted: June 6, 2007. 


Arlen Harris 
Executive Director 


Chapter 16-505 WAC 


WASHINGTON BEER COMMISSION 


NEW SECTION 


WAC 16-505-010 Collection of assessment. (1) The 
Washington beer commission is authorized under RCW 
15.89.040 and 15.89.110(1) to collect an assessment upon 
beer produced by an affected producer. The annual assess- 
ment is ten cents per barrel of beer produced, up to ten thou- 
sand barrels per location, as verified by federal excise tax 
reports. 

(2) The commission shall directly bill affected producers 
by providing written notice in the form of an assessment 
invoice. Affected producers shall calculate their assessment 
on the assessment invoice using the annual production figure 
as based upon their federal excise tax report. Affected pro- 
ducers must submit the completed assessment invoice, the 
assessment payment due and a copy of the affected pro- 
ducer's federal excise tax report for verification to the com- 
mission at the address specified on the assessment invoice. 

(3) The first assessment will be due and payable to the 
commission no sooner than July 2007 and will be based upon 
beer production during the fourth quarter of 2006. 
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(4) The second assessment will be due and payable to the 
commission no sooner than January 2008 and will be based 
upon beer production during the calendar year of 2007. 

(5) Assessments thereafter will be due and payable to the 
commission annually no sooner than January and will be 
based upon the previous year's production. 

(6) At this time, assessments due and payable to the com- 
mission shall not be reduced based on in-kind contributions. 

(7) Failure to receive an invoice for the previous year's 
product does not relieve an affected producer of its obligation 
to pay any assessment when due. 


NEW SECTION 


WAC 16-505-015 Failure to pay assessment. (1) In the 
event any affected producer fails to pay the commission the 
full amount of such assessment or such other sum on or 
before the date due, the commission may add to such unpaid 
assessment or sum an amount not exceeding ten percent of 
the same to defray the cost of enforcing the collection of the 
amount due. 

(2) In the event of failure of such person or persons to 
pay any such due and payable assessment or other such sum, 
the commission may bring a civil action against such person 
or persons in a state court of competent jurisdiction for the 
collection thereof, together with the above specified ten per- 
cent thereon, and such action shall be tried and judgment ren- 
dered as in any other cause of action for debt due and pay- 
able. 


WSR 07-13-008 
PERMANENT RULES 
OFFICE OF 
INSURANCE COMMISSIONER 
[Insurance Commissioner Matter No. R 2005-07—Filed June 8, 2007, 8:49 
a.m., effective July 9, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: These new rules follow the general format of 
the NAIC model regulation to allow for greater consistency 
in the implementation of coordination of benefit standards. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 284-51-010, 284-51-115, 284-51-020, 284- 
51-030, 284-51-040, 284-51-045, 284-51-050, 284-51-060, 
284-51-075, 284-51-080, 284-51-090, 284-51-100, 284-51- 
110, 284-51-120, 284-5 1-130, 284-51-140, 284-51-150, 284- 
51-170, and 284-51-185. 

Statutory Authority for Adoption: RCW 48.20.60 
[48.20.060], 48.21.200, 48.44.050, and 48.46.200. 

Adopted under notice filed as WSR 07-07-125 on March 
21, 2007. 

Changes Other than Editing from Proposed to Adopted 
Version: 1. WAC 284-51-195(1) - clarification that a sec- 
ondary plan is not required to pay an amount in excess of its 
maximum benefit plus accrued savings. Additional clarifica- 
tion that Medicare applies to Part A and Part B or Part C. 

2. WAC 284-51-195 (12)(c)(xi) - language modified to 
reflect that "plan" does not include benefits provided as part 
of a direct agreement with a direct patient-provider primary 
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care practice, as defined at section 3, chapter 267, Laws of 
2007. 

3. WAC 284-5 1-200(3) - clarification that appendix lan- 
guage changes are permissible that don't conflict with rule. 

4. WAC 284-51-200(7) - "plan year" changed to "claim 
determination period," consistent with other references in 
tule. 

5. WAC 284-51-230(1) - eliminated nonessential lan- 
guage that was confusing and inconsistent with claim adjudi- 
cation. 

6. WAC 284-51-235 - reference to "explanation of bene- 
fits" changed to "enrollee contract or booklet." 

7. WAC 284-51-235 - changed "will" to "may" since 
Medicare does not always submit claims to the secondary 
carrier. 

8. WAC 284-5 1-255 Section D (4) - eliminated language 
inconsistent with the underlying definition of "allowable 
expense." 

9. WAC 284-51-255 and 284-51-260 - modifications to 
both for consistency with the change to WAC 284-51-195 
relative to the payment obligations of the secondary plan. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 15, Amended 0, Repealed 19. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 15, Amended 0, Repealed 19. 

Date Adopted: June 8, 2007. 


Mike Kreidler 
Insurance Commissioner 


NEW SECTION 


WAC 284-51-190 Purpose. (1) The purpose of this 
chapter is to: 

(a) Establish a uniform order of benefit determination 
under which plans pay claims; 

(b) Reduce duplication of benefits by permitting a reduc- 
tion of the benefits to be paid by plans that, under rules estab- 
lished by this chapter, do not have to pay their benefits first; 
and 

(c) Provide greater efficiency in the processing of claims 
when a person is covered under more than one plan. 

(2) This chapter does not require the use of coordination 
of benefits provisions in a plan. However, if a plan contains 
any provision for the reduction of benefits payable because of 
other insurance, it must be consistent with the requirements 
of this chapter. A plan of coverage designed to be supple- 
mentary over the underlying basic plan of coverage may pro- 
vide coverage that is excess to the basic plan of coverage. 
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NEW SECTION 


WAC 284-51-195 Definitions. As used in this chapter, 
these words and terms have the following meanings, unless 
the context clearly indicates otherwise: 

(1) "Allowable expense," except as outlined below 
means any health care expense, including coinsurance or 
copayments and without reduction for any applicable deduct- 
ible, that is covered in full or in part by any of the plans cov- 
ering the person. When coordinating benefits, any secondary 
plans must pay an amount which, together with the payment 
made by the primary plan, totals the higher of the allowable 
expenses. In no event will a secondary plan be required to 
pay an amount in excess of its maximum benefit plus accrued 
savings. When Medicare, Part A and Part B or Part C are pri- 
mary, Medicare's allowable amount is the highest allowable 
expense. 

(a) If an issuer is advised by a covered person that all 
plans covering the person are high-deductible health plans 
and the person intends to contribute to a health savings 
account established according to Section 223 of the Internal 
Revenue Code of 1986, the primary high-deductible health 
plan's deductible is not an allowable expense, except for any 
health care expense incurred that may not be subject to the 
deductible as described in Section 223 (c)(2)(C) of the Inter- 
nal Revenue Code of 1986. 

(b) An expense or a portion of an expense that is not cov- 
ered by any of the plans is not an allowable expense. 

(c) The following are examples of expenses that are not 
allowable expenses: 

(i) If a person is confined in a private hospital room, the 
difference between the cost of a semiprivate room in the hos- 
pital and the private room is not an allowable expense, unless 
one of the plans provides coverage for private hospital room 
expenses. 

(ii) If a person is covered by two or more plans that com- 
pute their benefit payments on the basis of usual and custom- 
ary fees or relative value schedule reimbursement or other 
similar reimbursement method, any amount charged by the 
provider in excess of the highest reimbursement amount for a 
specified benefit is not an allowable expense. 

(iii) If a person is covered by two or more plans that pro- 
vide benefits or services on the basis of negotiated fees, any 
amount in excess of the highest of the negotiated fees is not 
an allowable expense. 

(d) The definition of "allowable expense" may exclude 
certain types of coverage or benefits such as dental care, 
vision care, prescription drugs or hearing aids. A plan that 
limits the application of COB to certain coverages or benefits 
may limit the definition of allowable expense in its contract 
to expenses that are similar to the expenses that it provides. 
When COB is restricted to specific coverages or benefits in a 
contract, the definition of allowable expense must include 
similar expenses to which COB applies. 

(e) When a plan provides benefits in the form of services, 
the reasonable cash value of each service will be considered 
an allowable expense and a benefit paid. 

(2) "Birthday" refers only to the month and day in a cal- 
endar year and does not include the year in which the individ- 
ual is born. 
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(3) "Claim" means a request that benefits of a plan be 
provided or paid. The benefits claimed may be in the form 
of: 

(a) Services (including supplies); 

(b) Payment for all or a portion of the expenses incurred; 

(c) A combination of (a) and (b) of this subsection; or 

(d) An indemnification. 

(4) "Claim determination period" means calendar year. 

(5) "Closed panel plan" means a plan that provides 
health benefits to covered persons in the form of services pri- 
marily through a panel of providers that are employed by the 
plan, and that excludes benefits for services provided by 
other providers, except in cases of emergency or referral by a 
panel member. 

(6) "Consolidated Omnibus Budget Reconciliation Act 
of 1985" or "COBRA" means coverage provided under a 
right of continuation according to federal law. 

(7) "Coordination of benefits" or "COB" means a provi- 
sion establishing the order that plans pay their claims, and 
permitting secondary plans to reduce their benefits so that the 
combined benefits of all plans do not exceed total allowable 
expenses. 

(8) "Custodial parent" means: 

(a) The parent awarded custody of a child by a court 
decree; or 

(b) In the absence of a court decree, the parent with 
whom the child resides more than one-half of the calendar 
year without regard to any temporary visitation; or 

(c) In cases where a court decree awards more than half 
of the calendar year's residential time to one parent without 
the use of "custodial" terminology, the parent to whom the 
greater residential time is awarded. 

(9) "High-deductible health plan" has the meaning given 
the term under Section 223 of the Internal Revenue Code of 
1986, as amended by the Medicare Prescription Drug, 
Improvement and Modernization Act of 2003. 

(10)(a) "Hospital indemnity benefits" or "hospital fixed 
payment plan" means benefits not related to expenses 
incurred. 

(b) "Hospital indemnity benefits" or "hospital fixed pay- 
ment plan" does not include reimbursement-type benefits 
even if they are designed or administered to give the insured 
the right to elect indemnity-type benefits at the time of claim. 

(11) "Issuer" means a disability carrier, health care ser- 
vice contractor, health maintenance organization, and any 
other entity issuing a plan as defined in this chapter. 

(12) "Plan" means a form of coverage with which coor- 
dination is allowed. Separate parts of a plan for members of 
a group that are provided through alternative contracts that 
are intended to be part of a coordinated package of benefits 
are considered one plan and there is no COB among the sep- 
arate parts of the plan. 

(a) If a plan coordinates benefits, its contract must state 
the types of coverage that will be considered in applying the 
COB provision of that contract. Whether the contract uses 
the term "plan" or some other term such as "program," the 
contractual definition may be no broader than the definition 
of "plan" in this subsection. 
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(b) "Plan" includes: 

(i) Group, individual or blanket disability insurance con- 
tracts, and group or individual contracts marketed by issuers 
as defined in this chapter; 

(ii) Closed panel plans or other forms of group or indi- 
vidual coverage; 

(iii) The medical care components of long-term care con- 
tracts, such as skilled nursing care; and 

(iv) Medicare or other governmental benefits, as permit- 
ted by law, except as provided in (c)(vii) of this subsection. 
That part of the definition of plan may be limited to the hos- 
pital, medical and surgical benefits of the governmental pro- 
gram. 

(c) "Plan" does not include: 

(i) Hospital indemnity or fixed payment coverage bene- 
fits or other fixed indemnity or payment coverage; 

(ii) Accident only coverage; 

(iii) Specified disease or specified accident coverage; 

(iv) Limited benefit health coverage, as defined in WAC 
284-50-370; 

(v) School accident and similar coverages that cover stu- 
dents for accidents only, including athletic injuries, either on 
a twenty-four-hour basis or on a "to and from school" basis; 

(vi) Benefits provided in long-term care insurance poli- 
cies for nonmedical services, for example, personal care, 
adult day care, homemaker services, assistance with activities 
of daily living, respite care and custodial care or for contracts 
that pay a fixed daily benefit without regard to expenses 
incurred or the receipt of services; 

(vii) Medicare supplement policies; 

(viii) A state plan under Medicaid; 

(ix) A governmental plan, which, by law, provides bene- 
fits that are in excess of those of any private insurance plan or 
other nongovernmental plan; 

(x) Automobile insurance policies required by statute to 
provide medical benefits; 

(xi) Benefits provided as part of a direct agreement with 
a direct patient-provider primary care practice as defined at 
section 3, chapter 267, Laws of 2007. 

(13) "Policyholder" means the primary insured named in 
a nongroup insurance policy. 

(14) "Primary plan" means a plan whose benefits for a 
person's health care coverage must be determined without 
taking the existence of any other plan into consideration. A 
plan subject to this chapter is a primary plan if: 

(a) The plan either has no order of benefit determination 
tules, or its rules differ from those permitted by this chapter; 
or 

(b) All plans that cover the person use the order of bene- 
fit determination rules required by this chapter, and under 
those rules the plan determines its benefits first. 

(15) "Secondary plan" means a plan that is not a primary 
plan. 


NEW SECTION 


WAC 284-51-200 Use of model COB contract provi- 
sion. (1) WAC 284-51-255, Appendix A contains a model 
COB provision for use in contracts. The use of this model 
COB provision is subject to the provisions of subsections (2), 
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(3), and (4) of this section and to the provisions of this chap- 
ter. 

(2) WAC 284-51-260, Appendix B is a plain language 
description of the COB process that explains to the covered 
person how health plans will implement coordination of ben- 
efits. It is not intended to replace or change the provisions 
that are in the contract. Its purpose is to explain the process 
to be used by two or more plans to pay for or provide benefits 
as allowed by the provisions of this chapter. 

(3) Issuers need not use the specific words and format 
provided in WAC 284-51-255 and the plain language expla- 
nation in WAC 284-51-260. Editing changes may be made 
by the issuer to fit the language and style of the rest of its con- 
tract or to reflect differences among plans that provide ser- 
vices, that pay benefits for expenses incurred and that indem- 
nify. Modifications may be made provided they do not con- 
flict with the requirements of this chapter. 

(4) A COB provision may not be used that permits a plan 
to reduce its benefits on the basis that: 

(a) Another plan exists and the covered person did not 
enroll in that plan; 

(b) A person could have been covered under another 
plan; or 

(c) A person has elected an option under another plan 
providing a lower level of benefits than another option that 
could have been elected. 

(5) No plan may contain a provision that its benefits are 
"always excess" or "always secondary" except under the rules 
permitted in this chapter. 

(6) No plan may use a COB provision, or any other pro- 
vision that allows it to reduce its benefits with respect to any 
other coverage its insured may have that does not meet the 
definition of plan as defined in this chapter. 

(7) If a person has met the requirements for coverage 
under the primary plan, a closed panel plan in secondary 
position must pay benefits as if the covered person had met 
the requirements of the closed panel plan. Further, coordina- 
tion of benefits may occur during the claim determination 
period even where there are no savings in the closed panel 
plan. 


NEW SECTION 


WAC 284-51-205 Rules for coordination of benefits. 
(1) When a person is covered by two or more plans, the rules 
for determining the order of benefit payments are as follows: 

(a) The primary plan must pay or provide its benefits as 
if the secondary plan or plans did not exist. 

(b) If the primary plan is a closed panel plan and the sec- 
ondary plan is not a closed panel plan, the secondary plan 
must pay or provide benefits as if it were the primary plan 
when a covered person uses a nonpanel provider, except for 
emergency services or authorized referrals that are paid or 
provided by the primary plan. 

(c) When multiple contracts providing coordinated cov- 
erage are treated as a single plan under this chapter, this sec- 
tion applies only to the plan as a whole, and coordination 
among the component contracts is governed by the terms of 
the contracts. If more than one issuer pays or provides bene- 
fits under the plan, the issuer designated as primary within 
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the plan is responsible for the plan's compliance with this 
chapter. 

(d) If a person is covered by more than one secondary 
plan, the order of benefit determination rules of this chapter 
decide the order in which secondary plans' benefits are deter- 
mined in relation to each other. Each secondary plan must 
take into consideration the benefits of the primary plan or 
plans and the benefits of any other plan, which, under the 
tules of this chapter, has its benefits determined before those 
of that secondary plan. 

(2)(a) Except as provided in (b) of this subsection, a plan 
that does not contain order of benefit determination provi- 
sions that are consistent with this chapter is always the pri- 
mary plan unless the provisions of both plans, regardless of 
the provisions of this section, state that the complying plan is 
primary. 

(b) Coverage that is obtained by virtue of membership in 
a group and designed to supplement a part of a basic package 
of benefits may provide that the supplementary coverage is 
excess to any other parts of the plan provided by the contract 
holder. Examples include major medical coverages that are 
superimposed over base plan hospital and surgical benefits, 
and insurance coverages that are written in connection with a 
closed panel plan to provide out-of-network benefits. 

(3) A plan may take into consideration the benefits paid 
or provided by another plan only when, under the rules of this 
chapter, it is secondary to that other plan. 


(4) Order of benefit determination. Each plan deter- 
mines its order of benefits using the first of the following 
tules that applies: 

(a) Nondependent or dependent. 

(i) Subject to (a)(ii) of this subsection, the plan that cov- 
ers the person other than as a dependent, for example as an 
employee, member, subscriber, policyholder or retiree, is the 
primary plan and the plan that covers the person as a depen- 
dent is the secondary plan. 

(ii)(A) If the person is a Medicare beneficiary, and, as a 
result of the provisions of Title XVIII of the Social Security 
Act and implementing regulations, Medicare is: 

(I) Secondary to the plan covering the person as a depen- 
dent; and 

(ID) Primary to the plan covering the person as other than 
a dependent (e.g., a retired employee); 

(B) Then the order of benefits is reversed so that the plan 
covering the person as an employee, member, subscriber, 
policyholder or retiree is the secondary plan and the other 
plan covering the person as a dependent is the primary plan. 

(b) Dependent child covered under more than one plan. 
Unless there is a court decree stating otherwise, plans cover- 
ing a dependent child must determine the order of benefits as 
follows: 

(i) For a dependent child whose parents are married or 
are living together, whether or not they have ever been mar- 
ried: 


(A) The plan of the parent whose birthday falls earlier in 
the calendar year is the primary plan; or 


(B) If both parents have the same birthday, the plan that 
has covered the parent longest is the primary plan. 
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(ii) For a dependent child whose parents are divorced or 
separated or are not living together, whether or not they have 
ever been married: 

(A) If a court decree states that one of the parents is 
responsible for the dependent child's health care expenses or 
health care coverage and the plan of that parent has actual 
knowledge of those terms, that plan is primary. If the parent 
with responsibility has no health care coverage for the depen- 
dent child's health care expenses, but that parent's spouse 
does, that parent's spouse's plan is the primary plan. This 
does not apply to any plan year during which benefits are 
paid or provided before the plan has actual knowledge of the 
court decree provision; 

(B) If a court decree states one parent is to assume pri- 
mary financial responsibility for the dependent child but does 
not mention responsibility for health care expenses, the plan 
of the parent assuming financial responsibility is primary; 

(C) If a court decree states that both parents are respon- 
sible for the dependent child's health care expenses or health 
care coverage, the provisions of (b)(i) of this subsection 
determine the order of benefits; 

(D) If a court decree states that the parents have joint 
custody without specifying that one parent has financial 
responsibility or responsibility for the health care expenses or 
health care coverage of the dependent child, the provisions of 
(b)(i) of this subsection determine the order of benefits; or 

(E) If there is no court decree allocating responsibility 
for the child's health care expenses or health care coverage, 
the order of benefits for the child is as follows: 

(I) The plan covering the custodial parent, first; 

(ID The plan covering the custodial parent's spouse, sec- 
ond; 

(IH) The plan covering the noncustodial parent, third; 
and then 

(IV) The plan covering the noncustodial parent's spouse, 
last. 

(iii) For a dependent child covered under more than one 
plan of individuals who are not the parents of the child, the 
order of benefits is determined, as applicable, under (b)(i) or 
(ii) of this subsection as if those individuals were parents of 
the child. 

(c) Active employee or retired or laid-off employee. 

(i) The plan that covers a person as an active employee 
that is, an employee who is neither laid off nor retired or as a 
dependent of an active employee is the primary plan. The 
plan covering that same person as a retired or laid-off 
employee or as a dependent of a retired or laid-off employee 
is the secondary plan. 

(ii) If the other plan does not have this rule, and as a 
result, the plans do not agree on the order of benefits, this rule 
does not apply. 

(iii) This provision does not apply if the provision in (a) 
of this subsection can determine the order of benefits. 

(d) COBRA or state continuation coverage. 

(i) If a person whose coverage is provided under 
COBRA or under a right of continuation according to state or 
other federal law is covered under another plan, the plan cov- 
ering the person as an employee, member, subscriber or 
retiree or covering the person as a dependent of an employee, 
member, subscriber or retiree is the primary plan and the plan 
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covering that same person under COBRA or under a right of 
continuation according to state or other federal law is the sec- 
ondary plan. 

(ii) If the other plan does not have this rule, and if, as a 
result, the plans do not agree on the order of benefits, this rule 
does not apply. 

(iii) This provision does not apply if the provision in (a) 
of this subsection can determine the order of benefits. 

(e) Longer or shorter length of coverage. 

(i) If the preceding rules do not determine the order of 
benefits, the plan that covered the person for the longer 
period of time is the primary plan and the plan that covered 
the person for the shorter period of time is the secondary plan. 

(ii) To determine the length of time a person has been 
covered under a plan, two successive plans are treated as one 
if the covered person was eligible under the second plan 
within twenty-four hours after coverage under the first plan 
ended. 

(iii) The start of a new plan does not include: 

(A) A change in the amount or scope of a plan's benefits; 

(B) A change in the entity that pays, provides or admin- 
isters the plan's benefits; or 

(C) A change from one type of plan to another, such as, 
from a single employer plan to a multiple employer plan. 

(iv) The person's length of time covered under a plan is 
measured from the person's first date of coverage under that 
plan. If that date is not readily available for a group plan, the 
date the person first became a member of the group must be 
used as the date to determine the length of time the person's 
coverage under the present plan has been in force. 

(f) If none of the preceding rules determines the order of 
benefits, the allowable expenses must be shared equally 
between the plans. 


NEW SECTION 


WAC 284-51-210 Coordination procedures. Issuers 
must use the following claims administration practices to 
expedite claim payments where coordination of benefits is 
involved: 

(1) Claim personnel must participate in continuing edu- 
cation programs. 

(2) All requests for information must be handled in an 
accurate and prompt manner by the inquiring issuer and the 
responding issuer, including the disclosure of the amounts 
allowed and paid or to be paid by the primary plan for each 
claim. 

(3) Claim personnel of all issuers, whether primary or 
secondary, must make every reasonable effort, including use 
of the telephone or e-mail, to speed up exchange of coordina- 
tion of benefits information. Delay of payment for lack of 
complete coordination of benefits information does not con- 
stitute a reasonable effort and compliance with WAC 284-51- 
215 is required. 


NEW SECTION 


WAC 284-51-215 Time limit. Each issuer must estab- 
lish time limits for payment of a claim and may not unreason- 
ably delay payment through the application of a coordination 
of benefits provision. Time limits established by a primary 
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plan must be no less favorable than those contained in WAC 
284-43-321. Any time limit established by a secondary plan 
that is in excess of ninety days from receipt of a claim will be 
considered unreasonable. When payment is necessarily 
delayed for reasons other than the application of a coordina- 
tion of benefits provision, investigation of other plan cover- 
age must be conducted concurrently to avoid delay in the ulti- 
mate payment of benefits. Any issuer that is required by the 
time limit to make payment as the primary plan because it has 
insufficient information to make it a secondary plan may 
exercise its rights under its "right of recovery" provision for 
recovery of any excess payments. Any issuer that is know- 
ingly responsible for payment as the secondary plan must 
make a reasonable estimate of the primary plan payment and 
base its secondary payment on that amount. After payment 
information is received from the primary plan, the secondary 
plan may recover any excess amount paid under its "right of 
recovery" provision. 


NEW SECTION 


WAC 284-51-220 Facility of payment. A plan provid- 
ing for coordination of benefits must contain a "facility of 
payment" provision substantially as follows: "If payments 
that should have been made under this plan are made by 
another plan, the issuer has the right, at its discretion, to remit 
to the other plan the amount it determines appropriate to sat- 
isfy the intent of this provision. To the extent of such pay- 
ments, the issuer is fully discharged from liability under this 
plan." 


NEW SECTION 


WAC 284-51-225 Right of recovery. A plan providing 
for coordination of benefits must contain a "right of recov- 
ery" provision substantially as follows: "The issuer has the 
right to recover excess payment whenever it has paid allow- 
able expenses in excess of the maximum amount of payment 
necessary to satisfy the intent of this provision. The issuer 
may recover excess payment from any person, other issuer or 
plan that has received payment. 


NEW SECTION 


WAC 284-51-230 Procedure to be followed by sec- 
ondary plan to calculate benefits and pay a claim. (1) In 
determining the amount to be paid by the secondary plan on a 
claim, should the plan wish to coordinate benefits, the sec- 
ondary plan must make payment in an amount so that, when 
combined with the amount paid by the primary plan, the total 
benefits paid or provided by all plans for the claim equal one 
hundred percent of the total allowable expense for that claim. 
However, in no event shall the secondary carrier be required 
to pay an amount in excess of its maximum benefit plus 
accrued savings. In no event should the enrollee be responsi- 
ble for a deductible amount greater than the highest of the 
two deductibles. 

(2) If a plan by its terms contains gatekeeper require- 
ments as defined in subsection (3) of this section, and a per- 
son fails to comply with such requirements, these provisions 
will have the following effect in the absence of an alternative 
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procedure agreed upon between both plans and the covered 
person: 

(a) If the plan is secondary, all secondary gatekeeper 
requirements will be waived if the gatekeeper requirements 
of the primary plan have been met. 

(b) If the primary plan becomes secondary during a 
course of treatment, the new primary plan must make reason- 
able provision for continuity of care if one or more treating 
providers are not in the new primary plan's network. 

(3) For the purpose of this section, "gatekeeper require- 
ments" means any requirement that an otherwise eligible per- 
son must fulfill prior to receiving the benefits of a plan. 
These requirements include but are not limited to use of net- 
work providers, prior authorization, primary care physician 
referrals, or other similar case management requirements. 

(4) When a plan is secondary, it may reduce its benefits 
so that the total benefits paid or provided by all plans during 
a claim determination period do not exceed one hundred per- 
cent of the total allowable expenses. The secondary plan 
must calculate its savings by subtracting the amount that it 
paid as a secondary plan from the amount it would have paid 
had it been primary. These savings are recorded as a benefit 
reserve for the covered person and must be used by the sec- 
ondary plan to pay any allowable expenses not otherwise 
paid, that are incurred by the covered person during the claim 
determination period. As each claim is submitted, the issuer 
of the secondary plan must: 

(a) Determine its obligation under its plan; 

(b) Determine whether a benefit reserve has been 
recorded for the covered person; and 

(c) Determine whether there are any unpaid allowable 
expenses during that claims determination period. 

(d) Use any amount that has accrued in the covered per- 
son's recorded benefit reserve to make payment so that one 
hundred percent of the total allowable expenses incurred are 
paid during the claim determination period. 


NEW SECTION 


WAC 284-51-235 Notice to covered persons. A plan 
must include the following statement in the enrollee contract 
or booklet provided to covered persons: "If you are covered 
by more than one health benefit plan, you or your provider 
should file all your claims with each plan at the same time. If 
Medicare is your primary plan, Medicare may submit your 
claims to your secondary carrier for you." 


NEW SECTION 


WAC 284-51-240 Small claim waivers. In appropriate 
cases, issuers are encouraged to waive the investigation of 
possible other plan coverage on claims less than fifty dollars. 
However, if additional liability is incurred which raises the 
claim above fifty dollars, the entire liability may be included 
in the coordination of benefits computation. 


NEW SECTION 


WAC 284-51-245 Miscellaneous provisions. (1) A 
secondary plan that provides benefits in the form of services 
may recover the reasonable cash value of the services from 
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the primary plan, to the extent that benefits for the services 
are covered by the primary plan and have not already been 
paid or provided by the primary plan. Nothing in this provi- 
sion requires a plan to reimburse a covered person in cash for 
the value of services provided by a plan that provides benefits 
in the form of services. 

(2)(a) A plan with order of benefit determination rules 
that comply with this chapter (complying plan) may coordi- 
nate its benefits with a plan that is "excess" or "always sec- 
ondary" or that uses order of benefit determination rules that 
are inconsistent with those contained in this chapter (non- 
complying plan) on the following basis: 

(i) If the complying plan is the primary plan, it must pay 
or provide its benefits first; 

(ii) If the complying plan is the secondary plan under the 
order of benefit determination in this chapter, it must pay or 
provide its benefits first, but the amount of the benefits pay- 
able must be determined as if the complying plan were the 
secondary plan. In this situation, the payment is the limit of 
the complying plan's liability; and 

(iii) If the noncomplying plan does not provide the infor- 
mation needed by the complying plan to determine its bene- 
fits within forty-five days after the date on the letter making 
the request, the complying plan may assume the benefits of 
the noncomplying plan are identical to its own, and pay its 
benefits accordingly. If, within twenty-four months after 
payment, the complying plan receives information as to the 
actual benefits of the noncomplying plan, it must adjust pay- 
ments accordingly between the plans. 

(b) If the noncomplying plan reduces its benefits so that 
the covered person receives less in benefits than the covered 
person would have received had the complying plan paid or 
provided its benefits as the secondary plan and the noncom- 
plying plan paid or provided its benefits as the primary plan, 
and governing state law allows the right of subrogation out- 
lined below, then the complying plan may advance to the 
covered person or on behalf of the covered person an amount 
equal to the difference. 

(c) In no event may the complying plan advance more 
than the complying plan would have paid had it been the pri- 
mary plan less any amount it previously paid for the same 
expense or service. In consideration of the advance, the com- 
plying plan is subrogated to all rights of the covered person 
against the noncomplying plan. The advance by the comply- 
ing plan must be without prejudice to any claim it may have 
against a noncomplying plan in the absence of subrogation. 

(3) COB differs from subrogation. Provisions for one 
may be included in plans without compelling the inclusion or 
exclusion of the other. 

(4) If the plans cannot agree on the order of benefits 
within thirty calendar days after the plans have received the 
information needed to pay the claim, the plans must immedi- 
ately pay the claim in equal shares and determine their rela- 
tive liabilities following payment. No plan is required to pay 
more than it would have paid had it been the primary plan. 


NEW SECTION 


WAC 284-51-250 Applicability and scope—Effective 
date for existing contracts. This chapter applies to all plans, 
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as defined in WAC 284-51-195 that are issued, amended or 
renewed after December 31, 2007. All plans issued prior to 
January 1, 2008 must be compliant with this chapter on that 
date. 


NEW SECTION 


WAC 284-51-255 Appendix A—Model COB con- 
tract provisions. 


COORDINATION OF THIS CONTRACT'S 
BENEFITS WITH OTHER BENEFITS 


The Coordination of Benefits (COB) provision applies 
when a person has health care coverage under more than one 
Plan. Plan is defined below. 

The order of benefit determination rules govern the order 
in which each Plan will pay a claim for benefits. The Plan 
that pays first is called the Primary plan. The Primary plan 
must pay benefits according to its policy terms without 
regard to the possibility that another Plan may cover some 
expenses. The Plan that pays after the Primary plan is the 
Secondary plan. The Secondary plan may reduce the ben- 
efits it pays so that payments from all Plans do not exceed 
100% of the total Allowable expense. 

DEFINITIONS 

A. A Plan is any of the following that provides benefits 
or services for medical or dental care or treatment. If separate 
contracts are used to provide coordinated coverage for mem- 
bers of a group, the separate contracts are considered parts of 
the same plan and there is no COB among those separate con- 
tracts. However, if COB rules do not apply to all contracts, 
or to all benefits in the same contract, the contract or benefit 
to which COB does not apply is treated as a separate plan. 

(1) Plan includes: Group, individual or blanket disabil- 
ity insurance contracts, and group or individual contracts 
issued by health care service contractors or health mainte- 
nance organizations (HMO), closed panel plans or other 
forms of group coverage; medical care components of long- 
term care contracts, such as skilled nursing care; and Medi- 
care or any other federal governmental plan, as permitted by 
law. 

(2) Plan does not include: Hospital indemnity or fixed 
payment coverage or other fixed indemnity or fixed payment 
coverage; accident only coverage; specified disease or speci- 
fied accident coverage; limited benefit health coverage, as 
defined by state law; school accident type coverage; benefits 
for non-medical components of long-term care policies; auto- 
mobile insurance policies required by statute to provide med- 
ical benefits; Medicare supplement policies; Medicaid cover- 
age; or coverage under other federal governmental plans, 
unless permitted by law. 

Each contract for coverage under (1) or (2) is a separate 
Plan. Ifa Plan has two parts and COB rules apply only to 
one of the two, each of the parts is treated as a separate Plan. 

B. This plan means, in a COB provision, the part of the 
contract providing the health care benefits to which the COB 
provision applies and which may be reduced because of the 
benefits of other plans. Any other part of the contract provid- 
ing health care benefits is separate from this plan. A contract 
may apply one COB provision to certain benefits, such as 
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dental benefits, coordinating only with similar benefits, and 
may apply another COB provision to coordinate other bene- 
fits. 

C. The order of benefit determination rules determine 
whether This plan is a Primary plan or Secondary plan 
when the person has health care coverage under more than 
one Plan. 

When This plan is primary, it determines payment for 
its benefits first before those of any other Plan without con- 
sidering any other Plan's benefits. When This plan is sec- 
ondary, it determines its benefits after those of another Plan 
and must make payment in an amount so that, when com- 
bined with the amount paid by the primary plan, the total ben- 
efits paid or provided by all plans for the claim equal 100% of 
the Total Allowable expense for that claim. This means that 
when this Plan is Secondary, it must pay the amount which, 
when combined with what the Primary plan paid, totals 
100% of the highest Allowable expense. In addition, if this 
Plan is Secondary, it must calculate its savings (its amount 
paid subtracted from the amount it would have paid had it 
been the Primary plan) and record these savings as a benefit 
reserve for the covered person. This reserve must be used to 
pay any expenses during that calendar year, whether or not 
they are an Allowable expense under this Plan. If this Plan 
is Secondary, it will not be required to pay an amount in 
excess of its maximum benefit plus any accrued savings. 

D. Allowable expense is a health care expense, includ- 
ing deductibles, coinsurance and copayments, that is covered 
at least in part by any Plan covering the person. When a Plan 
provides benefits in the form of services, the reasonable cash 
value of each service will be considered an Allowable 
expense and a benefit paid. An expense that is not covered 
by any Plan covering the person is not an Allowable 
expense. 

The following are examples of expenses that are not 
Allowable expenses: 

(1) The difference between the cost of a semi-private 
hospital room and a private hospital room is not an Allow- 
able expense, unless one of the Plans provides coverage for 
private hospital room expenses. 

(2) Ifa person is covered by two or more Plans that com- 
pute their benefit payments on the basis of usual and custom- 
ary fees or relative value schedule reimbursement method or 
other similar reimbursement method, any amount in excess of 
the highest reimbursement amount for a specific benefit is 
not an Allowable expense. 

(3) If a person is covered by two or more Plans that pro- 
vide benefits or services on the basis of negotiated fees, an 
amount in excess of the highest of the negotiated fees is not 
an Allowable expense. 

E. Closed panel plan is a Plan that provides health care 
benefits to covered persons in the form of services through a 
panel of providers who are primarily employed by the Plan, 
and that excludes coverage for services provided by other 
providers, except in cases of emergency or referral by a panel 
member. 

F. Custodial parent is the parent awarded custody by a 
court decree or, in the absence of a court decree, is the parent 
with whom the child resides more than one half of the calen- 
dar year excluding any temporary visitation. 
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ORDER OF BENEFIT DETERMINATION RULES 


When a person is covered by two or more Plans, the 
tules for determining the order of benefit payments are as fol- 
lows: 

A. The Primary plan pays or provides its benefits 
according to its terms of coverage and without regard to the 
benefits under any other Plan. 

B. (1) Except as provided in subsection (2), a Plan that 
does not contain a coordination of benefits provision that is 
consistent with this chapter is always primary unless the pro- 
visions of both Plans state that the complying plan is pri- 
mary. 

(2) Coverage that is obtained by virtue of membership in 
a group that is designed to supplement a part of a basic pack- 
age of benefits and provides that this supplementary coverage 
is excess to any other parts of the Plan provided by the con- 
tract holder. Examples include major medical coverages that 
are superimposed over hospital and surgical benefits, and 
insurance type coverages that are written in connection with 
a Closed panel plan to provide out-of-network benefits. 

C. A Plan may consider the benefits paid or provided by 
another Plan in calculating payment of its benefits only when 
it is secondary to that other Plan. 

D. Each Plan determines its order of benefits using the 
first of the following rules that apply: 

(1) Non-Dependent or Dependent. The Plan that covers 
the person other than as a dependent, for example as an 
employee, member, policyholder, subscriber or retiree is the 
Primary plan and the Plan that covers the person as a depen- 
dent is the Secondary plan. However, if the person is a 
Medicare beneficiary and, as a result of federal law, Medicare 
is secondary to the Plan covering the person as a dependent, 
and primary to the Plan covering the person as other than a 
dependent (e.g., a retired employee), then the order of bene- 
fits between the two Plans is reversed so that the Plan cover- 
ing the person as an employee, member, policyholder, sub- 
scriber or retiree is the Secondary plan and the other Plan is 
the Primary plan. 

(2) Dependent Child Covered Under More Than One 
Plan. Unless there is a court decree stating otherwise, when a 
dependent child is covered by more than one Plan the order 
of benefits is determined as follows: 

(a) For a dependent child whose parents are married or 
are living together, whether or not they have ever been mar- 
ried: 

e The Plan of the parent whose birthday falls earlier in 
the calendar year is the Primary plan; or 

e If both parents have the same birthday, the Plan that 
has covered the parent the longest is the Primary plan. 

(b) For a dependent child whose parents are divorced or 
separated or not living together, whether or not they have 
ever been married: 

(i) If a court decree states that one of the parents is 
responsible for the dependent child's health care expenses or 
health care coverage and the Plan of that parent has actual 
knowledge of those terms, that Plan is primary. This rule 
applies to claim determination periods commencing after the 
Plan is given notice of the court decree; 

(ii) If a court decree states one parent is to assume pri- 
mary financial responsibility for the dependent child but does 
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not mention responsibility for health care expenses, the plan 
of the parent assuming financial responsibility is primary; 

(iii) If a court decree states that both parents are respon- 
sible for the dependent child's health care expenses or health 
care coverage, the provisions of subparagraph (a) above 
determine the order of benefits; 

(iv) If a court decree states that the parents have joint 
custody without specifying that one parent has responsibility 
for the health care expenses or health care coverage of the 
dependent child, the provisions of subsection (a) above deter- 
mine the order of benefits; or 

(v) If there is no court decree allocating responsibility for 
the dependent child's health care expenses or health care cov- 
erage, the order of benefits for the child are as follows: 

¢ The Plan covering the Custodial parent, first; 

¢ The Plan covering the spouse of the Custodial parent, 
second; 

e The Plan covering the non-custodial parent, third; 
and then 

e The Plan covering the spouse of the non-custodial 
parent, last 

(c) For a dependent child covered under more than one 
Plan of individuals who are not the parents of the child, the 
provisions of subsection (a) or (b) above determine the order 
of benefits as if those individuals were the parents of the 
child. 

(3) Active Employee or Retired or Laid-off Employee. 
The Plan that covers a person as an active employee, that is, 
an employee who is neither laid off nor retired, is the Pri- 
mary plan. The Plan covering that same person as a retired 
or laid-off employee is the Secondary plan. The same 
would hold true if a person is a dependent of an active 
employee and that same person is a dependent of a retired or 
laid-off employee. Ifthe other Plan does not have this rule, 
and as a result, the Plans do not agree on the order of bene- 
fits, this rule is ignored. This rule does not apply if the rule 
under section D(1) can determine the order of benefits. 

(4) COBRA or State Continuation Coverage. Ifa person 
whose coverage is provided under COBRA or under a right 
of continuation provided by state or other federal law is cov- 
ered under another Plan, the Plan covering the person as an 
employee, member, subscriber or retiree or covering the per- 
son as a dependent of an employee, member, subscriber or 
retiree is the Primary plan and the COBRA or state or other 
federal continuation coverage is the Secondary plan. If the 
other Plan does not have this rule, and as a result, the Plans 
do not agree on the order of benefits, this rule is ignored. 
This rule does not apply if the rule under section D(1) can 
determine the order of benefits. 

(5) Longer or Shorter Length of Coverage. The Plan 
that covered the person as an employee, member, policy- 
holder, subscriber or retiree longer is the Primary plan and 
the Plan that covered the person the shorter period of time is 
the Secondary plan. 

(6) If the preceding rules do not determine the order of 
benefits, the Allowable expenses must be shared equally 
between the Plans meeting the definition of Plan. In addi- 
tion, This plan will not pay more than it would have paid had 
it been the Primary plan. 
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EFFECT ON THE BENEFITS OF THIS PLAN 


When This plan is secondary, it may reduce its benefits 
so that the total benefits paid or provided by all Plans during 
a claim determination period are not more than the total 
Allowable expenses. In determining the amount to be paid 
for any claim, the Secondary plan must make payment in an 
amount so that, when combined with the amount paid by the 
primary plan, the total benefits paid or provided by all plans 
for the claim equal one hundred percent of the total Allow- 
able expense for that claim Total Allowable expense is the 
highest Allowable expense of the Primary plan or the Sec- 
ondary plan. In addition, the Secondary plan must credit to 
its plan deductible any amounts it would have credited to its 
deductible in the absence of other health care coverage. 


RIGHT TO RECEIVE AND RELEASE NEEDED 
INFORMATION 


Certain facts about health care coverage and services are 
needed to apply these COB rules and to determine benefits 
payable under This plan and other Plans. [Organization 
responsibility for COB administration] may get the facts it 
needs from or give them to other organizations or persons for 
the purpose of applying these rules and determining benefits 
payable under This plan and other Plans covering the person 
claiming benefits. [Organization responsibility for COB 
administration] need not tell, or get the consent of, any person 
to do this. Each person claiming benefits under This plan 
must give [Organization responsibility for COB administra- 
tion] any facts it needs to apply those rules and determine 
benefits payable. 


FACILITY OF PAYMENT 


If payments that should have been made under This plan 
are made by another Plan, the issuer has the right, at its dis- 
cretion, to remit to the other Plan the amount it determines 
appropriate to satisfy the intent of this provision. The 
amounts paid to the other Plan are considered benefits paid 
under This plan. To the extent of such payments, the issuer 
is fully discharged from liability under This plan. 


RIGHT OF RECOVERY 


The issuer has the right to recover excess payment when- 
ever it has paid allowable expenses in excess of the maximum 
amount of payment necessary to satisfy the intent of this pro- 
vision. The issuer may recover excess payment from any 
person to whom or for whom payment was made or any other 
issuers or plans. 


Questions about Coordination of Benefits? 
Contact Your State Insurance Department 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


NEW SECTION 


WAC 284-51-260 Appendix B—Consumer explana- 
tory booklet. 


COORDINATION OF BENEFITS 
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IMPORTANT NOTICE 


This is a summary of only a few of the provisions of 
your health plan to help you understand coordination 
of benefits, which can be very complicated. This is not 
a complete description of all of the coordination rules 
and procedures, and does not change or replace the lan- 
guage contained in your insurance contract, which 
determines your benefits. 


Double Coverage 


It is common for family members to be covered by more 
than one health care plan. This happens, for example, when 
a husband and wife both work and choose to have family cov- 
erage through both employers. 

When you are covered by more than one health plan, 
state law permits issuers to follow a procedure called "coor- 
dination of benefits" to determine how much each should pay 
when you have a claim. The goal is to make sure that the 
combined payments of all plans do not add up to more than 
your covered health care expenses. 

Coordination of benefits (COB) is complicated, and cov- 
ers a wide variety of circumstances. This is only an outline of 
some of the most common ones. If your situation is not 
described, read your evidence of coverage or contact your 
state insurance department. 


Primary or Secondary? 


You will be asked to identify all the plans that cover 
members of your family. We need this information to deter- 
mine whether we are the "primary" or "secondary" benefit 
payer. The primary plan always pays first when you have a 
claim. 

Any plan that does not contain your state's COB rules will 
always be primary. 


When This Plan is Primary 


If you or a family member is covered under another plan 
in addition to this one, we will be primary when: 


Your Own Expenses 


¢ The claim is for your own health care expenses, unless 
you are covered by Medicare and both you and your spouse 
are retired. 


Your Spouse's Expenses 


¢ The claim is for your spouse, who is covered by Medi- 
care, and you are not both retired. 

e Your Child's Expenses. The claim is for the health 
care expenses of your child who is covered by this plan; and 

e You are married and your birthday is earlier in the year 
than your spouse's or you are living with another individual, 
regardless of whether or not you have ever been married to 
that individual, and your birthday is earlier than that other 
individual's birthday. This is known as the "birthday rule"; or 

e You are separated or divorced and you have informed 
us of a court decree that makes you responsible for the child's 
health care expenses; or 
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e There is no court decree, but you have custody of the 
child. 


Other Situations 


We will be primary when any other provisions of state or 
federal law require us to be. 


How We Pay Claims When We Are Primary 


When we are the primary plan, we will pay the benefits 
according to the terms of your contract, just as if you had no 
other health care coverage under any other plan. 


How We Pay Claims When We Are Secondary 


When we are knowingly the secondary plan, we will 
make a reasonable estimate of the primary plan payment and 
base our payment on that amount. After payment informa- 
tion is received from the primary plan, we may recover from 
the primary plan any excess amount paid under the "right of 
recovery" provision in the plan. We may not delay our pay- 
ments because of lack of information from the primary plan. 
We are required to pay claims within ninety days of receipt. 

e If there is a difference between the amounts the plans 
allow, we will base our payment on the higher amount. How- 
ever, if the primary plan has a contract with the provider, our 
combined payments will not be more than the amount called 
for in our contract or the amount called for in the contract of 
the primary plan, whichever is higher. Health maintenance 
organizations (HMOs) and health care service contractors 
usually have contracts with their providers as do some other 
plans. 

e We will determine our payment by subtracting the 
amount we estimate that the primary plan will pay from the 
amount we would have paid if we had been primary. We 
must make payment in an amount so that, when combined 
with the amount paid by the primary plan, the total benefits 
paid or provided by all plans for the claim equal to one hun- 
dred percent of the total allowable expense (the highest of the 
amounts allowed under each plan involved) for your claim. 
We are not required to pay an amount in excess of our maxi- 
mum benefit plus any accrued savings. If your provider 
negotiates reimbursement amounts with the plan(s) for the 
service provided, your provider may not bill you for any 
excess amounts once he/she has received payment for the 
highest of the negotiated amounts. When our deductible is 
fully credited, we will place any remaining amounts in a sav- 
ings account to cover future claims which might not other- 
wise have been paid. For example, if the primary plan covers 
similar kinds of health care expenses, but allows expenses 
that we do not cover, we may pay for those expenses. 


Questions About Coordination of Benefits? 
Contact Your State Insurance Department 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 284-51-010 
WAC 284-51-015 


Purpose and scope. 


Amount of reduction 
allowed. 
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WAC 284-5 1-020 


WAC 284-5 1-030 


WAC 284-5 1-040 
WAC 284-51-045 
WAC 284-5 1-050 
WAC 284-5 1-060 
WAC 284-51-075 


WAC 284-5 1-080 


WAC 284-5 1-090 
WAC 284-51-100 
WAC 284-51-110 
WAC 284-51-120 
WAC 284-51-130 
WAC 284-51-140 


WAC 284-51-150 
WAC 284-51-170 
WAC 284-51-185 


Required provisions for coor- 
dination of benefits. 


Benefits subject to coordina- 
tion. 


"Plan" defined. 

"Preventive care" defined. 
Allowable expense. 

Claim determination period. 


Order of benefit determina- 
tion. 


Determination of length of 
coverage. 


Coordination procedures. 
Time limit. 

Small claim waivers. 
Facility of payment. 
Right of recovery. 


Right to receive and release 
necessary information. 


Disclosure of coordination. 
Effective date. 


Appendix B, form for "effect 
on benefits" provision. 


WSR 07-13-010 
PERMANENT RULES 
TRANSPORTATION COMMISSION 
[Filed June 8, 2007, 11:00 a.m., effective July 9, 2007] 


Effective Date of Rule: Thirty-one days after filing. 
Purpose: The commission is required to establish toll 


rates for vehicles using the Tacoma Narrows Bridge that are 
adequate to cover the debt, operations and maintenance. This 
tule defines terms for toll facilities and establishes the toll 
rates for the Tacoma Narrows Bridge. In addition, the rule 
defines what vehicles are exempt from paying tolls and when 
authorized emergency vehicles may apply for credits. 

Statutory Authority for Adoption: RCW 47.56.030, 
47.46.100. 

Adopted under notice filed as WSR 07-10-128 on May 2, 
2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 10, Amended 0, Repealed 0. 
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Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 5, 2007. 


Reema Griffith 
Executive Director 


Chapter 468-270 WAC 


SETTING TOLL AMOUNTS FOR 
TOLL FACILITIES IN WASHINGTON STATE 


NEW SECTION 


WAC 468-270-010 Who sets the toll rates and 
exemptions? The Washington state transportation commis- 
sion determines and establishes toll rates for toll facilities in 
Washington pursuant to RCW 47.56.030; 47.46.100 
(Tacoma Narrows Bridge); and RCW 47.56.403 (SR 167 
HOT lanes). 


NEW SECTION 


WAC 468-270-020 Who collects the tolls? The depart- 
ment is ultimately responsible for collecting tolls. However, 
the department may contract with one or more independent 
toll collection companies to manage the day-to-day toll col- 
lection activities at its various toll facilities. All toll related 
revenues collected by any independent toll collection com- 
pany through WSDOT are payable to the state of Washing- 
ton. 


NEW SECTION 


WAC 468-270-030 Definitions. "Authorized emer- 
gency vehicle" includes but is not limited to a vehicle of any 
fire department, police department, sheriff's office, coroner, 
prosecuting attorney, Washington state patrol, ambulance 
service, public or private or any other emergency vehicle as 
defined in RCW 46.04.040. 

"Bona fide emergency" occurs when an authorized 
emergency vehicle, as defined herein, responds to or returns 
from an emergency call. 

"Cash customer" means a toll customer who is heading 
eastbound and is paying the toll in cash on a trip-by-trip basis. 

"Citizens advisory committee" means the citizens 
committee established by RCW 47.46.090 that advises the 
transportation commission on Tacoma Narrows Bridge toll 
rates. 

"Department" means the Washington state department 
of transportation (WSDOT). 

"Electronic toll collection (ETC) lane" means a lane in 
which the electronic toll collection system will read the tran- 
sponder of each vehicle and automatically collect the toll 
without requiring the vehicle to slow its speed or stop. 
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"Good To Go!™" is the name of the department's elec- 
tronic toll collection system. 

""Good To Go!™" customer" means a toll customer 
who participates in the department's "Good To Go!™" toll 
collection system. 

"High-occupancy toll (HOT) lanes" means one or 
more lanes of a highway that charges tolls as a means of reg- 
ulating access to or the use of the lanes in order to maintain 
travel speed and reliability. HOT lane supporting facilities 
include, but are not limited to, approaches, enforcement 
areas, improvements, buildings, and equipment. 

"Transponder" means a radio frequency identification 
(RFID) unit attached to a toll customer's vehicle that trans- 
mits a radio signal to a reader mounted in the toll facility. 
The purpose of the transponder is to automatically identify 
the toll customer's vehicle as it passes through the toll facil- 
ity. You will receive a transponder when you open a "Good 
to Go!™" account. 

"Transportation commission" means the Washington 
state transportation commission whose duties and composi- 
tion are set out in chapter 47.01 RCW. 


NEW SECTION 


WAC 468-270-040 How are the tolls determined? In 
determining toll amounts, the transportation commission 
considers data and information provided by the department of 
transportation, public opinion and advice from any required 
citizen advisory committee. For the Tacoma Narrows Bridge 
only, in accordance with chapter 47.46 RCW, the commis- 
sion must consider the toll rate advice of the citizen advisory 
committee and must set toll amounts that cover the debt and 
operations and maintenance until the indebtedness is repaid 
as required by law. 


NEW SECTION 


WAC 468-270-050 What toll facilities are currently 
subject to this chapter? Currently, the Tacoma Narrows 
Bridge and SR 167 HOT lanes are covered by this chapter. 


NEW SECTION 


WAC 468-270-060 How often will the toll rates for 
each toll facility be reviewed for potential change? The 
toll rates will be reviewed and subject to change at least annu- 
ally and more often as necessary to ensure the toll revenue of 
each facility is meeting the payment requirements and/or traf- 
fic efficiency requirements for that facility. 


NEW SECTION 
WAC 468-270-070 What will the toll rates be? 


Rate table $3.00 cash/$1.75 "Good to Go!™" 
(two axle vehicles) 
Tacoma Narrows Bridge 


"Good To Go!™" 
Cash toll rate toll rates 
2 axle $3.00 $1.75 
Permanent 
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Rate table $3.00 cash/$1.75 "Good to Go!™" 
(two axle vehicles) 
Tacoma Narrows Bridge 


3 axle $4.50 $265 | (3) 
4 axle $6.00 $3.50 
5 axle $7.50 $440 | () 
6 or more axles $9.00 $5.25 


SR 167 HOT lanes 
To be determined 


Notes: (1) The base toll rate is the toll rate per axle. It is only used to 
calculate multi-axle rates, which are calculated as a multiplier of 
the base toll rate ($1.50 for cash and $0.875 for "Good to Go!™" 
toll rates). 

(2) The "Good To Go!™" toll rates are in effect through June 30, 
2008, or until changed by the commission. If no further action 
is taken by the commission, on July 1, 2008, the cash toll rate 
column becomes the toll rate for all vehicles. 

(3) Rate rounded up to nearest five cents. 


NEW SECTION 


WAC 468-270-080 When are these toll rates in 
effect? The toll rates for each facility will take effect upon 
commencement of the tolling program on each new toll facil- 
ity. Check the WSDOT web site at wsdot.wa.gov/goodtogo 
for updated information on the opening dates for the tolling 
programs. 

(1) For the Tacoma Narrows Bridge toll rates will remain 
in effect until changed by the commission or removed due to 
final repayment of the project as provided by law. 

(2) For the SR 167 HOT lanes, the tolls will remain in 
effect until changed by the commission. 


NEW SECTION 


WAC 468-270-090 What vehicles are exempt from 
paying tolls on the Tacoma Narrows Bridge? Except as 
provided herein, all vehicles crossing the Tacoma Narrows 
Bridge in an eastbound direction must pay the required toll. 
All vehicles that use the ETC lanes on the Tacoma Narrows 
Bridge must have a transponder and a valid "Good To Go!™" 
account. Emergency vehicles not equipped with transpon- 
ders must pay cash as a cash customer. 

(1) Only the following vehicles providing service 
directly to the Tacoma Narrows Bridge are exempt from pay- 
ing tolls, but must be equipped with transponders: 

(a) Washington state department of transportation 
(WSDOT) maintenance vehicles directly involved in bridge 
and roadway maintenance on the Tacoma Narrows Bridge; 

(b) Washington state patrol vehicles directly providing 
service to the SR 16 corridor in the vicinity of the Tacoma 
Narrows Bridge; 

(c) Vehicles under the Tacoma Narrows Bridge design 
build contract that must cross the bridge as part of their con- 
struction duties to complete the requirements of the design 
build contract. This exemption status will expire on July 1, 
2008, or upon completion of their construction duties, which- 
ever comes first. 
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(2) Authorized emergency vehicles on bona fide emer- 
gencies as defined herein may apply for credit for their emer- 
gency trips and for the return trip from an emergency call. 

(a) To be eligible for a credit, an authorized emergency 
vehicle must be equipped with a transponder and have an 
authorized prepaid account. 

(b) Emergency vehicles that use the ETC lanes on a bona 
fide emergency may apply for a credit for each emergency 
trip. The credit must be applied for within six months of the 
trip date. The department will establish and oversee the pro- 
cedure for emergency vehicle toll credits. 


NEW SECTION 


WAC 468-270-100 What vehicles are exempt from 
paying tolls on the SR 167 HOT lanes? RCW 47.56.403 
establishes an exempt category of vehicles. The transporta- 
tion commission may include other exempt vehicles before 
tolling commences. 


WSR 07-13-019 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Economic Services Administration) 
[Filed June 11, 2007, 2:14 p.m., effective July 12, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is amending WAC 388-406- 
0040 What happens if the processing of my application is 
delayed?, in order to describe the department's current policy 
on when we deny food benefits for households that fail to 
keep or reschedule an intake interview. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-406-0040. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.055, 74.04.057, 74.04.510, 74.08.090. 

Adopted under notice filed as WSR 07-05-053 on Febru- 
ary 16, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 1, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: June 7, 2007. 


Stephanie E. Schiller 
Rules Coordinator 
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AMENDATORY SECTION (Amending WSR 03-22-039, 
filed 10/28/03, effective 12/1/03) 


WAC 388-406-0040 What happens if the processing 
of my application is delayed? (1) We process your applica- 
tion for benefits as soon as possible. We do not intentionally 
delay processing your application for benefits for any reason. 
If we have enough information to decide eligibility for: 

(a) Basic Food, we promptly process your request for 
benefits even if we need more information to determine eligi- 
bility for cash or medical; 

(b) Medical assistance, we promptly process your 
request for medical even if we need more information to 
determine eligibility for cash or Basic Food. 

(2) If ((yourapplHeatiom for Basie Feod_assistance is net 
processed within the first thirty days)) you have completed 
your required interview under WAC 388-452-0005 and we 
have enough information to determine eligibility, then we 
promptly process your application even if it is after thirty 
days from the date of your application. 

(3) If additional information is needed to determine eli- 
gibility, we give you: 

(a) A written request for the additional information; and 

(b) An additional thirty days to provide the information. 

((@))) (4) If you fail to keep or reschedule your interview 
in the first thirty calendar days after filing your application, 
your application will be denied on the thirtieth day, or the 
first business day after the thirtieth day. If you are still inter- 
ested in Basic Food benefits, you will need to reapply. Bene- 
fits will be based on your second application date. 

(5) If we have not processed your application for Basic 
Food by the sixtieth day and: 

(a) You are responsible for the delay, we deny your 
request for benefits. 

(b) If we are responsible for the delay, we: 

((€a})) (i) Promptly process your request if we have the 
information needed to determine eligibility; or 

(Œ) Gi Deny your request if we don't have enough 
information to determine eligibility. If we deny your request 
we notify you of your right to file a new application and that 
you may be entitled to benefits lost. 

(6) If you reapply by the sixtieth day of your first appli- 
cation, met your interview requirements under WAC 388- 
452-0005, and are eligible, we give you benefits lost from: 

(®©) (a) The date of your first application if we caused 
the delay in the first thirty days; or 

((@¥)) (b) The month following the month of your first 
application if you caused the delay in the first thirty days. 


WSR 07-13-023 
PERMANENT RULES 
DEPARTMENT OF REVENUE 
[Filed June 11, 2007, 3:52 p.m., effective July 12, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: WAC 458-18-060 explains how equity value is 
determined relative to the deferral of property taxes on resi- 
dences of qualifying (senior or disabled) claimants. Equity 
value takes the interest on the deferred taxes into account. In 
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2006, the legislature amended the statute (RCW 84.38.100) 
to change the interest rate on deferred taxes from 8% to 5%. 
This amendment to the rule implements the legislative 
change (chapter 275, Laws of 2006). 

Citation of Existing Rules Affected by this Order: 
Amending WAC 458-18-060 Deferral of special assessments 
and/or property taxes—Limitations of deferral—Interest. 

Statutory Authority for Adoption: RCW 84.38.180. 

Adopted under notice filed as WSR 07-08-092 on April 
3, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: June 11, 2007. 


Janis P. Bianchi 

Assistant Director 
Interpretations and 
Technical Advice Division 


AMENDATORY SECTION (Amending Order PT 88-9, 
filed 6/9/88) 


WAC 458-18-060 Deferral of special assessments 
and/or property taxes—Limitations of deferral—Inter- 
est. No deferral shall be granted if the liens created by the 
deferrals of special assessments and/or real property taxes 
equal or exceed eighty percent of the claimant's equity value 
in said property. Equity value will be determined as of Janu- 
ary 1 in the year the taxes are to be deferred. 

The liens shall include: 

(1) The total amount of special assessments and/or real 
property taxes deferred, plus 

(2) Interest on the amount deferred For deferrals 
granted before June 7, 2006, the interest accrues at the rate of 
eight percent per year, from the time it could have been paid 
before delinquency until ((satd)) the lien is paid. For defer- 
rals granted after June 7, 2006, involving special assessments 
or taxes due prior to January 1, 2007, the interest accrues at 
the rate of eight percent per year, from the time it could have 
been paid before delinquency until the lien is paid. For defer- 
rals granted after June 7, 2006, involving special assessments 
or taxes to be collected in 2007 and thereafter, the interest 
accrues at the rate of five percent per year, from the time it 
could have been paid before delinquency until the lien is 
paid. When a declaration is filed ((afterthe+taxes-are-delin- 
quent interest at the rate-of eicht percent peryearon the 
amount deferred-will begin -aceruing-on)) as a result of the 


Permanent 


WSR 07-13-024 


requirement under RCW 84.64.050 related to a treasurer's 
foreclosure action, the interest accrues from the date the dec- 
laration is filed and ((w#)) continues until the obligation is 
paid, at the appropriate rate as set forth above. 


WSR 07-13-024 
PERMANENT RULES 
UNIVERSITY OF WASHINGTON 
[Filed June 11, 2007, 3:40 p.m., effective July 12, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: To extend tuition waivers to eligible veterans 
and children and spouses of veterans who qualify under 
RCW 28B.15.621 and WAC 478-160-163 that seek their first 
graduate or professional degree at the University of Washing- 
ton. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 478-160-163. 

Statutory Authority for Adoption: 
and 28B.20.130. 

Adopted under notice filed as WSR 07-09-082 on April 
17, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 7, 2007. 

Rebecca Goodwin Deardorff 
UW Director of Rules Coordination 


RCW 28B.15.621 


AMENDATORY SECTION (Amending WSR 06-12-008, 
filed 5/26/06, effective 6/26/06) 


WAC 478-160-163 Waivers of tuition and fees. (1) 
The board of regents is authorized to grant tuition and fee 
waivers to students pursuant to RCW 28B.15.910 and the 
laws identified therein. Each of these laws, with the excep- 
tion of RCW 28B.15.543 and 28B.15.545, authorizes, but 
does not require, the board of regents to grant waivers for dif- 
ferent categories of students and provides for waivers of dif- 
ferent fees. The board of regents must affirmatively act to 
implement the legislature's grant of authority under each indi- 
vidual law. A list of waivers that the board has implemented 
can be found in the University of Washington General Cata- 
log, which is published biennially. The most recent list may 
be found in the online version of the General Catalog at 
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www.washington.edu/students/reg/tuition_exempt 
_reductions.html. 

(2) Even when it has decided to implement a waiver 
listed in RCW 28B.15.910, the university, for specific rea- 
sons and a general need for flexibility in the management of 
its resources, may choose not to award waivers to all students 
who may be eligible under the terms of the laws. Where the 
university has chosen to impose specific limitations on a 
waiver listed in RCW 28B.15.910, those limitations are 
delineated in subsection (5) of this section. If the university 
has not imposed specific limitations on a waiver listed in 
RCW 28B.15.910, the waiver is not mentioned in subsection 
(5) of this section. The university's description of the factors 
it may consider to adjust a waiver program to meet emergent 
or changing needs is found in subsection (7) of this section. 
All waivers are subject to subsection (7) of this section. 

(3) The board of regents also has the authority under 
RCW 28B.15.915 to grant waivers of all or a portion of oper- 
ating fees as defined in RCW 28B.15.031. Waiver programs 
adopted under RCW 28B.15.915 are described in the General 
Catalog. The most recent list may be found in the online ver- 
sion of the General Catalog at www.washington.edu/stu- 
dents/reg/tuition_exempt_reductions.html. Waivers granted 
under RCW 28B.15.915 are subject to subsection (7) of this 
section. 

(4) Waivers will not be awarded to students participating 
in self-sustaining courses or programs because they do not 
pay "tuition," "operating fees," "services and activities fees," 
or "technology fees" as defined in RCW 28B.15.020, 
28B.15.031, 28B.15.041, or 28B.15.051, respectively. 

(5) Specific limitations on waivers are as follows: 

(a) Waivers authorized by RCW 28B.15.621 (2)(a) for 
eligible veterans and National Guard members, shall be 
awarded only to: 

(i) Undergraduate students pursuing their first bachelor's 
degree to a maximum of 225 college-level credits, including 
credits transferred from other institutions of higher educa- 
tion; and 

(ii) Full-time graduate or professional degree students 
pursuing their first advanced degree (including advanced 
degrees earned at other institutions), provided however, that 
graduate and professional degree students who received a 
waiver authorized by RCW 28B.15.621 (2)(a) as undergrad- 
uates at any Washington state institution of higher education 
shall not be eligible for this waiver. 

(b) Waivers authorized by RCW 28B.15.621 (2)(b) and 
(c) for children or spouses of eligible veterans and National 
Guard members who became totally disabled, or lost their 
lives, while engaged in active federal military or naval ser- 
vice, or who are prisoners of war or missing in action, shall be 
awarded only to: 

(i) Undergraduate students pursuing their first bachelor's 
degree to a maximum of 225 college-level credits, including 
credits transferred from other institutions of higher educa- 
tion; and 

(ii) Full-time graduate or professional degree students 
pursuing their first advanced degree (including advanced 
degrees earned at other institutions), provided however, that 
graduate and professional degree students who received a 
waiver authorized by RCW 28B.15.621 (2)(b) or (c) as 
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undergraduates at any Washington state institution of higher 
education shall not be eligible for this waiver. 


(c) Waivers of nonresident tuition authorized by RCW 
28B.15.014 for university faculty and classified or profes- 
sional staff shall be restricted to four consecutive quarters 
from their date of employment with the University of Wash- 
ington. The recipient of the waiver must be employed by the 
first day of the quarter for which the waiver is awarded. 
Waivers awarded to immigrant refugees, or the spouses or 
dependent children of such refugees, shall be restricted to 
persons who reside in Washington state and to four consecu- 
tive quarters from their arrival in Washington state. 

(d) Waivers authorized by RCW 28B. 15.380 for children 
of police officers or fire fighters who are deceased or perma- 
nently disabled, shall be awarded only to undergraduate stu- 
dents pursuing their first bachelor's degree to a maximum of 
225 college-level credits, including credits transferred from 
other institutions of higher education. 

(e) Waivers authorized by RCW 28B.15.558 shall be 
awarded only to: 

(i) University of Washington employees who are 
employed half-time or more, hold qualifying appointments as 
of the first day of the quarter for which the waivers are 
requested, are paid monthly, and, for classified staff new to 
the university, have completed their probationary periods 
prior to the first day of the quarter; or 

(ii) State of Washington permanent employees who are 
employed half-time or more, are not University of Washing- 
ton permanent classified employees, are permanent classified 
or exempt technical college paraprofessional employees, or 
are permanent faculty members, counselors, librarians or 
exempt employees at other state of Washington public higher 
education institutions. 

(6) To qualify an individual as an "eligible veteran or 
National Guard member," the person seeking the waiver must 
present proof of domicile in Washington state and a DD form 
214 (Report of Separation) indicating their service related to 
specific United States military operations or campaigns 
fought on foreign soil or in international waters. 

(7) The university may modify its restrictions or require- 
ments pursuant to changes in state or federal law, changes in 
programmatic requirements, or in response to financial or 
other considerations, which may include, but are not limited 
to, the need to adopt fiscally responsible budgets, the man- 
agement of the overall levels and mix of enrollments, man- 
agement initiatives to modify enrollment demand for specific 
programs and management decisions to eliminate or modify 
academic programs. The university may choose not to exer- 
cise the full funding authority granted under RCW 28B.15.- 
910 and may limit the total funding available under RCW 
28B.15.915. 
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WSR 07-13-035 
PERMANENT RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed June 13, 2007, 11:38 a.m., effective July 22, 2007] 


Effective Date of Rule: July 22, 2007. 

Purpose: The purpose of the rules is to provide the 
guidelines, eligibility criteria, procedures, and other informa- 
tion related to the Washington assessment of student learning 
needed to: (1) Utilize the objective alternative assessments 
authorized in RCW 28A.655.065 and 28A.655.061; (2) apply 
for waivers for transfer students; and (3) apply for appeals for 
students with special, unavoidable circumstances. 

Statutory Authority for Adoption: RCW 28A.655.061 
and 28A.655.065. 

Adopted under notice filed as WSR 07-03-131 on Janu- 
ary 23, 2007. 

Changes Other than Editing from Proposed to Adopted 
Version: Changes were made to reflect amendments to the 
authorizing statutes made by the 2007 legislature in ESSB 
6023 (e.g., # of times required to take the WASL, additional 
SAT, ACT and AP options, 3.2 GPA eligibility for WASL/ 
grades option, phase-out of the PSAT-math option in August 
2008). In addition, the following changes were made: Eligi- 
bility/decision criteria for special, unavoidable circumstances 
were made more flexible; out-of-state transfer students were 
allowed access to the alternative assessments without having 
to take the WASL and allowed to use scores from exit exam- 
inations; the requirement that students must be in "Level 2" 
on the WASL was removed; and language was added that 
allows appeals under the Administrative Procedure Act. 

Brief description of differences between the proposed 
rules and adopted rules as required by RCW 34.05.340. 

In January 2007, the superintendent of public instruction 
proposed rules for the certificate of academic achievement 
options (CAA options), waivers for transfer students, and 
appeals for students with special, unavoidable circumstances. 
A public hearing was held on February 27, 2007. A total of 
thirteen oral or written comments were received. 

Based on the comments, further analysis of the rules, and 
changes in the authorizing legislation that were made by the 
2007 legislature, the following nonediting changes were 
made to the rules prior to being adopted. 

(1) Legislative changes: 

Changes resulting from legislative action. The most 
significant changes resulted from the adoption of ESSB 6023, 
which was approved by the legislature between the time the 
rules were proposed and adopted. 

These changes included: 

(1) Allowing students to access the certificate of aca- 
demic achievement options after taking the Wash- 
ington assessment of student learning once; 

The addition of reading, English, and writing scores 
on the ACT and SAT; 

The addition of advanced placement examination 
scores; 

The phase-out of PSAT mathematics scores after 
August 31, 2008; and 


(2) 
(3) 
(4) 
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(5) Requiring students to have a cumulative grade point 
average of 3.2 or higher to access the WASL/grades 
comparison option. 


(2) WASL/grades comparison option: 

Changing the WASL/grades eligibility criteria. The 
WASL/grades eligibility requirements in the proposed rules 
that students be in Level 2 on the WASL was removed. 

Rationale: With the addition of the requirement that stu- 
dents have a 3.2 or higher cumulative GPA, it was concluded 
it was not necessary to require students to also be in Level 2 
on the WASL. In addition, if a student has significant issues 
with taking on-demand standardized tests, requiring students 
to be in Level 2 on the WASL may unintentionally exclude 
students in which the option was intended. This change was 
requested by the Columbia Legal Services. 

Using the student's "most recent" courses. In the pro- 
posed rules, a student's "highest-level" courses were to be 
used in identifying the student's cohorts. In the adopted rule, 
this was changed to the "most recent" courses. 

Rationale: Educators who are serving on a group to 
implement this option indicated that it would be difficult to 
determine the "highest-level" courses. In their view, identi- 
fying the "most recent" mathematics and English language 
arts classes taken by a student would be easier to identify for 
individuals compiling the cohort and result in more consis- 
tent results. 

(3) PSAT, SAT, ACT and AP test scores: 

Temporarily removing the mathematics scores from 
the adopted rules. The proposed scores for the mathematics 
components of the PSAT, SAT, and ACT in the proposed 
rules were removed. The legislature expanded the list of tests 
that could be used, and required the state board to set addi- 
tional cut scores for the ACT and SAT in reading and writing 
by December 1, 2007. Once the scores are approved, all of 
the scores will be posted on the office of superintendent of 
public instruction (OSPI) web site. 

Rationale: At this point in time, the cut scores for the 
additional tests in ESSB 6023 have not been approved by the 
state board of education. 

(4) Transfer students: 

Use of exit exams in other states for transfer students. 
The proposed rules only allowed assessments that were 
approved by the federal government for purposes on the "No 
Child Left Behind" Act. In the adopted rules, transfer stu- 
dents from other states will be able to use scores from exit 
exams in other states. 

Rationale: During the review period, it was brought to 
the attention of the agency that some states use different tests 
for exit exam and for federal NCLB accountability purposes. 
In addition, some states (e.g., Massachusetts) use a lower cut 
score for purposes of the state's graduation requirement com- 
pared to the score used for proficiency for NCLB account- 
ability. 

Access to the alternative assessment by transfer stu- 
dents. The proposed rules would have required transfer stu- 
dents to take the WASL before accessing the alternative 
assessments. In the adopted rules, transfer students who 
arrive in their junior or senior years are allowed to access the 
alternative assessments without first taking the WASL. 
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Rationale: This change was in response to comments 
from several individuals who recommended that transfer stu- 
dents be able to use PSAT, SAT, and ACT scores without 
having to take the WASL. This will allow these students to 
use the alternatives without having to wait to take the WASL 
and to receive their results late in their high school career. In 
addition, these tests will be more accessible for students in 
community college high school completion programs 
because these tests are administered throughout the year and, 
in most cases, on Saturdays. Taking these tests on Saturdays 
will not require students in high school completion programs 
to miss classes. 

Use of approved assessments used in Department of 
Defense schools. The proposed rules allowed students who 
transferred from a school operated by the Department of 
Defense or other federal agency to use scores from assess- 
ments approved under the federal Elementary and Secondary 
Education Act. This provision was removed. 

Rationale: Upon further research, it was determined that 
Department of Defense schools are not required to comply 
with the accountability provisions of the federal Elementary 
and Secondary Education Act. As a result, these students do 
not take comparable standards-based assessments that iden- 
tify if students are proficient in reading, writing, and mathe- 
matics. However, many of these students take the PSAT, 
SAT, and/or ACT. Under the adopted rules, transfer students 
will be able to access the PSAT, SAT, ACT and AP compar- 
ison option alternative assessment without having to first take 
the WASL, which will help address the needs of transfer stu- 
dents in military families. 

(5) Special, unavoidable circumstances: 

Modifying the definition of a "special, unavoidable 
circumstance." The definition of a special, unavoidable cir- 
cumstances was expanded in three different ways by adding 
language that allows: (1) other unavoidable events of a sim- 
ilar compelling magnitude; (2) the failure of a student in the 
transitional bilingual education program to receive an accom- 
modation that was scheduled to be provided; and (3) students 
who transfer into the state after March 1 in their senior year. 

Rationale: The first two additions were made in 
response to comments received from the Columbia Legal 
Services requesting that the definition of a special, unavoid- 
able circumstance to be expanded to include other unforeseen 
situations and the failure of a school district to provide appro- 
priate accommodations to students who are English language 
learners. The third addition was made for students who 
arrive so late in their senior year that they do not have an 
opportunity to take the WASL or complete an alternative 
assessment prior to their scheduled graduation date. 

Modifying the approval criteria for granting a spe- 
cial, unavoidable circumstance waiver. The proposed rules 
required that the high school graduation certificate review 
board and the OSPI find that the student has "a high probabil- 
ity" of having the skills and knowledge required to achieve 
the standards. The adopted rules modified this threshold and 
require that the student "more likely than not possesses the 
skills and knowledge" required to meet the state standard. 

Rationale: Upon further analysis, it was concluded that 
the proposed standard of requiring a "high probability" of 
having the needed skills and knowledge would be too diffi- 
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cult to ascertain given the information (e.g., GPA, other 
assessment results) that will be available to the review board 
and the OSPI. The "more likely than not" standard was 
deemed more appropriate given the additional criteria set 
forth in the rule that will be used to evaluate a student's appli- 
cation. 

(6) Review of decisions: 

Judicial review of the superintendent's decision. New 
sections were added to each of the alternative assessments, 
appeals, and waivers that state that decisions made by the 
superintendent of public instruction may be reviewed as pro- 
vided in the Administrative Procedure Act (APA) as pro- 
vided in RCW 34.05.514. 

Rationale: This was done in response to comments 
received from Columbia Legal Services to ensure that par- 
ents, students, and others will be aware of the right to appeal 
decisions made by the superintendent of public instruction as 
provided in the APA. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 25, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 8, 2007. 


Dr. Terry Bergeson 
Superintendent of 
Public Instruction 


Chapter 392-501 WAC 


ACADEMIC ACHIEVEMENT, 
ACCOUNTABILITY AND ASSESSMENT 


NEW SECTION 


WAC 392-501-001 Authority. The authority for this 
chapter is RCW 28A.655.065 and 28A.655.061, which direct 
the superintendent of public instruction to: 

(1) Develop and implement eligibility requirements and 
guidelines for objective alternative assessments for students 
to demonstrate achievement of state standards in content 
areas in which the student has not yet met the standard on the 
high school Washington assessment of student learning 
(WASL); and 

(2) Develop guidelines and appeal processes for waiving 
specific requirements in RCW 28A.655.061 pertaining to the 
certificate of academic achievement and to the certificate of 
individual achievement for students who: 
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(a) Transfer to a Washington public school in their junior 
or senior year with the intent of obtaining a public high 
school diploma; and 

(b) Have special, unavoidable circumstances. 


NEW SECTION 


WAC 392-501-002 Purpose. The purpose of this chap- 
ter is to provide the guidelines, eligibility criteria, procedures, 
and other information needed to: 

(1) Utilize the objective alternative assessments autho- 
rized in RCW 28A.655.065 and 28A.655.061; 

(2) Apply for waivers for transfer students; and 

(3) Apply for appeals for students with special, unavoid- 
able circumstances. 


PSAT, SAT, ACT, AND AP COMPARISON OPTION 


NEW SECTION 


WAC 392-501-102 General description. The PSAT, 
SAT, ACT and AP comparison option is an objective alterna- 
tive assessment authorized in RCW 28A.655.061 (10)(b) that 
allows a student to use a score from the following tests to 
demonstrate that the student has met or exceeded the state 
standard for reading, writing, or mathematics on: 

(1) The mathematics component of the PSAT; 

(2) The reading or English, writing, or mathematics com- 
ponent of the SAT or ACT; or 

(3) Advanced placement examinations listed in WAC 
392-501-104(2). 


NEW SECTION 


WAC 392-501-103 Eligibility. (1) A student is eligible 
for the PSAT, SAT, ACT and AP comparison option if the 
student has taken the applicable component of the Washing- 
ton assessment of student learning (WASL) at least once and 
has not met the standard for which the student is applying to 
use this option. To meet these criteria, a student must have 
sat for and generated a scale score during the administration 
of the WASL. 

(2) To be eligible for the PSAT mathematics option, the 
student must have taken the PSAT prior to September 1, 
2008. 

(3) A student may use a score earned on the PSAT, SAT, 
ACT or an advanced placement examination prior to or after 
taking the WASL once. 


NEW SECTION 


WAC 392-501-104 Required scores. (1) As required in 
RCW 28A.655.061 (10)(b), the state board of education shall 
identify the score students must achieve on the mathematics 
portion of the PSAT and the reading or English, writing, and 
mathematics components of the SAT and ACT. 

(2) A student who scores at least a three on the grading 
scale of one to five on the following advanced placement 
examinations shall meet the applicable high school standard: 

(a) For meeting the mathematics standard, the calculus 
or statistics advanced placement examination; 
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(b) For meeting the writing standard, the English lan- 
guage and composition advanced placement examination; or 


(c) For meeting the reading standard, the English litera- 
ture and composition, macroeconomics, microeconomics, 
psychology, United States history, world history, United 
States government and politics, or comparative government 
and politics advanced placement examination. 


NEW SECTION 


WAC 392-501-105 Application process. (1) The 
superintendent of public instruction shall develop and make 
available to students and school district personnel a PSAT, 
SAT, and ACT mathematics comparison application for doc- 
umenting that a student has met the eligibility requirements 
in WAC 392-501-103 and achieved the scores required in 
WAC 392-501-104. 


(2) If the student is eligible, the student shall complete an 
application and submit the application to the school principal 
or designee. 


(3) If the school principal or designee agrees that the eli- 
gibility criteria have been met, the principal or designee shall 
transmit a facsimile or mail a copy of the application and the 
copy of the student's official PSAT, SAT, ACT, or AP score 
report that was sent to the school and to the office of superin- 
tendent of public instruction (OSPI). 


(4) After the superintendent, or his or her designee, has 
received and verified the application to be complete and con- 
sistent with the requirements of this chapter, staff from the 
office of superintendent of public instruction shall notify the 
school principal or designee and the school district assess- 
ment coordinator once the application is verified. The school 
principal or designee shall notify the student of the verifica- 
tion. OSPI staff shall document in the student's state assess- 
ment record that the student met the applicable high school 
standard. 

(5) The superintendent of public instruction shall act 
upon the student's application within thirty days of receiving 
the application. 

(6) School staff shall include a copy of the application, 
the student's score report, and the verification in the student's 
cumulative folder. 


NEW SECTION 


WAC 392-501-106 Notification requirements. The 
school principal or a designee shall notify students and their 
parents or guardians when students are in the eleventh and 
twelfth grade years of the availability of the PSAT, SAT, 
ACT and AP comparison option. 


NEW SECTION 


WAC 392-501-108 Appeal of the superintendent's 
decision. Decisions made by the superintendent of public 
instruction under WAC 392-501-105 may be appealed as 
provided for in RCW 34.05.514. 
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WASL/GRADES COMPARISON OPTION 


NEW SECTION 


WAC 392-501-200 General description. The 
WASL/grades comparison option is an objective alternative 
assessment authorized in RCW 28A.655.065 (3) and (4) that 
compares the applicant's grades in applicable courses with 
the grades of students who took the same courses and met or 
exceeded the standard. This option may be used for meeting 
the high school reading, writing, and/or mathematics stan- 
dard. 


NEW SECTION 


WAC 392-501-201 Eligibility. A student is eligible for 
the WASL/grades comparison option if the student meets the 
following conditions: 

(1) The student has taken the applicable component of 
the Washington assessment of student learning (WASL) at 
least once and has not met the standard for which the student 
is applying to use this option. To meet these criteria, a stu- 
dent must have sat for and generated a valid scale score dur- 
ing the administration of the WASL. 

(2) The student has met any applicable attendance and 
remediation or supplemental instruction requirements con- 
tained in the student's student learning plan developed under 
RCW 28A.655.061. The principal of the student's school 
may waive the attendance and/or remediation criteria for spe- 
cial, unavoidable circumstances. 

(3) The student is in the twelfth grade. 

(4) The student has a cumulative grade point average of 
3.2 or higher when the application is filed. 


NEW SECTION 


WAC 392-501-202 Process for determining the com- 
parison cohort and calculating the GPAs. (1) For the pur- 
pose of this section, "applicant" means an eligible student 
applying for the WASL/grades comparison option. 

(2) A school district representative or designee shall 
determine the comparison cohort and complete the calcula- 
tion in this subsection for all eligible students who apply to 
use this option. 

(3) To complete the WASL/grades comparison option 
for eligible students, the school district representative or des- 
ignee shall complete the following steps: 

(a) Identify the group of students in the same school as 
the applicant who took the same mathematics or English high 
school courses, which ever is applicable, in the same school 
year as the applicant. This group includes all of the students 
in the school who took courses with the same course title and 
course number (e.g., Algebra 1, Sophomore English) as the 
applicant, in the same school year, regardless of the grade 
level of the student. When selecting courses to be used, the 
following guidelines shall be followed: 

(i) The credits generated by the courses must equal two 
annual high school credits and must include the most recent 
courses taken in which a comparison cohort of six or more 
students can be identified. 
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(ii) In order for applicants using the cohort comparison 
to meet the mathematics standard, the courses must be eligi- 
ble for a mathematics graduation credit. 


(iii) In order for applicants using the cohort comparison 
to meet the reading or writing standard, the courses must be 
eligible for an English/Language Arts graduation credit. 


(b) From the group of students identified in (a) of this 
subsection, the school district representative or designee shall 
identify the "comparison cohort," which includes all students 
who met or slightly exceeded the state standard on the 
WASL. For purposes of determining "who met or slightly 
exceeded the state standard," scores in Level 3 shall be used: 

(i) Mathematics: 400 - 433; 

(ii) Reading: 400 - 426; and 

(iii) Writing: 17 - 20. 

(c) If there are fewer than six students in the comparison 
cohort, the cohort may be expanded to also include students 
in Level 4. If there are still fewer than six students in the 
comparison cohort, the applicant is not eligible to use the 
WASL/grades comparison option. 


(d) The school district representative or designee shall 
compute the grade point average for the selected courses for 
the applicant and for each student in the comparison cohort. 
The following grade - number conversions shall be used: 


A = 4.0 

A- =3.7 

B+ =3.3 

B = 3.0 

B- =2.7 

C+ =23 

C =2.0 

C- =1.7 

D+ =13 

D =1.0 

EorF = 0.0 
Credit/No Credit May not be used 
Pass/Fail May not be used 


(e) The school district representative or designee shall 
then calculate the mean comparison cohort grade point aver- 
age of all the students in the comparison cohort. 


(f) The school district representative or designee shall 
then compare the applicant's grade point average in the rele- 
vant high school courses to the mean comparison cohort 
grade point average of the students in the comparison cohort. 


(g) If the applicant's grade point average is below the 
mean comparison cohort grade point average, the student is 
not eligible to file the application and no further action is 
required. 


(h) If the applicant's grade point average is equal to or 
higher than the mean comparison cohort grade point average, 
the principal or a designee shall transmit the application with 
the results of the calculation to the office of the superinten- 
dent of public instruction for approval. 
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NEW SECTION 


WAC 392-501-204 Application timeline and 
approval criteria. (1) The superintendent of public instruc- 
tion shall approve the application if: 

(a) The student eligibility requirements are met; 

(b) The process for identifying the comparison cohort 
and for calculating the grade point averages and the mean 
grade point average was followed; and 

(c) The applicant's grade point average is equal to or 
greater than the mean grade point average of the comparison 
cohort. 

(2) If the application is approved, the applicant will be 
deemed to have met the applicable content standard for pur- 
poses of obtaining a certificate of academic achievement or 
individual achievement. 

(3) The superintendent of public instruction must act 
upon the student's application and notify the applicant's 
school principal or designee and the school district assess- 
ment coordinator whether the application was approved or 
denied within thirty days of receiving the application. The 
school principal or designee shall notify the student. 

(4) School staff shall include a copy of the application 
and approval notification in the student's cumulative folder. 


NEW SECTION 


WAC 392-501-206 Notification requirements. The 
school principal or a designee shall notify students and their 
parents or guardians when students are in the eleventh and 
twelfth grade years of the availability of the WASL/grades 
comparison option. 


NEW SECTION 


WAC 392-501-208 Appeal of the superintendent's 
decision. Decisions made by the superintendent of public 
instruction under WAC 392-501-204 may be appealed as 
provided for in RCW 34.05.514. 


WAIVERS FOR STUDENTS WHO TRANSFER INTO 
A WASHINGTON PUBLIC SCHOOL 


NEW SECTION 


WAC 392-501-500 General description. RCW 
28A.655.065 directs the superintendent of public instruction 
to develop guidelines and appeal processes for waiving spe- 
cific requirements pertaining to the certificate of academic 
achievement and to the certificate of individual achievement 
for students who transfer to a Washington public school in 
their junior or senior year with the intent of obtaining a public 
high school diploma. 


NEW SECTION 


WAC 392-501-502 Waivers for transfer students 
from other states who enroll in eleventh or twelfth grade. 
(1) The requirement that a student obtain a certificate of aca- 
demic achievement or a certificate of individual achievement 
to graduate shall be waived for students who transfer to a 
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Washington public school from another state in the eleventh 
or twelfth grade year if the student provides documentation 
that he or she has met standards in another state on a high 
school assessment or for students eligible to receive special 
education services, on an alternate assessment. The assess- 
ment in the other state must be used for purposes of the high 
school assessment required in the federal Elementary and 
Secondary Education Act or be used for purposes of a high 
school graduation exit examination. Waivers shall be granted 
as follows: 


(a) If the student met standards on both the mathematics 
and reading or English language arts assessments in the other 
state, the applicable certificate shall be waived. 


(b) If a student did not meet the standard on the mathe- 
matics assessment in the other state, then the student must 
meet the standard on the applicable Washington assessment 
for the certificate to be waived. 


(c) If the student did not meet the standard on the reading 
assessment or English language arts assessment, then the stu- 
dent must meet the reading standard on the applicable Wash- 
ington assessment for the certificate to be waived. 


(d) If the student did not meet the standard on the writing 
or English language arts assessment, then the student must 
meet the writing standard on the applicable Washington 
assessment for the certificate to be waived. 


(e) If the other state did not have a writing assessment, 
then the student must have met the standard on the English 
language arts assessment or other assessment used to meet 
the English/language arts assessment or other assessment 
used to meet the English/language arts requirement in the 
federal Elementary and Secondary Education Act for the cer- 
tificate to be waived. 


(2) The student must document passage of the assess- 
ment by one of the following options: 


(a) The out-of-state school from which the student trans- 
ferred must transmit directly to the student's school a score 
report from the school or school district where the student 
took the high school assessment or alternate assessment. The 
score report must contain the student's assessment results by 
content area and whether or not the student met the state 
required standards. If the score report does not include 
whether or not the student met the standards, then the former 
school or school district must provide information document- 
ing that the standards were met. If the out-of-state school 
directly transmitted the score report when the student 
enrolled in the Washington school system, then the student 
need not provide the report again; or 

(b) The out-of-state school from which the student trans- 
ferred must transmit directly to the student's school, if it has 
not done so already, the student's transcript documenting the 
student's assessment results. The transcript must contain the 
student's assessment results by content area and whether or 
not the student met the state required standards. If the tran- 
script does not include whether or not the student met the 
standards, then the former school or school district must pro- 
vide information documenting that the standards were met. 
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NEW SECTION 


WAC 392-501-504 Application and approval pro- 
cess. (1) To obtain a waiver, the student or the student's par- 
ent or guardian must complete and submit to the student's 
principal or designee a waiver application developed by the 
superintendent of public instruction. The principal of the 
school or designee shall review the information and transmit 
the application and a copy of the student's assessment score 
report or transcript to the superintendent of public instruction 
for approval. 

(2) Applications must be received by the superintendent 
of public instruction by April | of the student's twelfth grade 
year to provide time for processing prior to graduation. 

(3) The superintendent of public instruction must act 
upon the student's application and notify the applicant's 
school principal or designee, and the school district assess- 
ment coordinator whether the application was approved or 
denied within thirty days of receiving the application. The 
school principal or designee shall notify the student. 

(4) If approved, the student's transcript shall indicate that 
the applicable certificate was waived. 

(5) School staff shall include a copy of the application, 
the student's score report or transcript, and the approval noti- 
fication in the student's cumulative folder. 


NEW SECTION 


WAC 392-501-506 Notification requirements. The 
principal or a designee shall inform students and parents or 
guardians who transferred from another state in their eleventh 
or twelfth grade year of the availability of obtaining a waiver 
of the certificate requirements. 


NEW SECTION 


WAC 392-501-508 Appeal of the superintendent's 
decision. Decisions made by the superintendent of public 
instruction under WAC 392-501-504 may be appealed as 
provided for in RCW 34.05.514. 


NEW SECTION 


WAC 392-501-510 Access to alternative assessment. 
Students who transfer into a public school from out-of-state 
or from out-of-country in the eleventh or twelfth grade year 
may utilize an objective alternative assessment for purposes 
of meeting the high school standards as provided in RCW 
28A.655.061 and 28A.655.065 without taking the Washing- 
ton assessment of student learning. 


APPEAL PROCESS FOR STUDENTS WITH SPE- 
CIAL, UNAVOIDABLE CIRCUMSTANCES 


NEW SECTION 


WAC 392-501-600 General description. RCW 
28A.655.065 directs the superintendent of public instruction 
to develop guidelines and appeal processes for waiving spe- 
cific requirements in RCW 28A.655.061 pertaining to the 
certificate of academic achievement and to the certificate of 
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individual achievement for students who have special, 
unavoidable circumstances. 


NEW SECTION 


WAC 392-501-601 Eligibility and application 
requirements. (1) A student, or a student's parent or guard- 
ian may file an appeal to the superintendent of public instruc- 
tion if the student has special, unavoidable circumstances that 
prevented the student, during the student's twelfth grade year, 
from successfully demonstrating his or her skills and knowl- 
edge on the Washington assessment of student learning 
(WASL), on an objective alternative assessment authorized 
in RCW 28A.655.061 or 28A.655.065, or on a Washington 
alternate assessment available to students eligible for special 
education services. 

(2) Special, unavoidable circumstances shall include the 
following: 

(a) Not being able to take or complete an assessment 
because of: 

(i) The death of a parent, guardian, sibling or grandpar- 
ent; 

(ii) An unexpected and severe medical condition. The 
condition must be documented by a medical professional and 
included with the application; or 

(iii) Another unavoidable event of a similarly compel- 
ling magnitude that reasonably prevented the student from 
sitting for or completing the assessment. 

(b) A major irregularity in the administration of the 
assessment, 

(c) Loss of the assessment material; 

(d) Failure to receive an accommodation during adminis- 
tration of the assessment that was documented in the student's 
individualized education program that is required in the fed- 
eral Individuals with Disabilities Education Act or in a plan 
required in Section 504 of the Rehabilitation Act of 1973; 

(e) For students enrolled in the state transitional bilingual 
instructional program, failure to receive an accommodation 
during the administration of the assessment that was sched- 
uled to be provided by the school district; or 

(f) Students who transfer from an out-of-state or out-of- 
country school to a Washington public school in the twelfth 
grade year after March 1. 

(3) To file an appeal, the student or the student's parent 
or guardian, with appropriate assistance from school staff, 
must complete and submit to the principal of the student's 
school an appeal application on a form developed by the 
superintendent of public instruction. The application shall 
require that the following be submitted: All available score 
reports from prior standardized assessments taken by the stu- 
dent, the medical condition report (if applicable), and the stu- 
dent's transcript. The principal of the school shall review the 
application and accompanying material and certify that, to 
the best of his or her knowledge, the information in the appli- 
cation is accurate and complete. 

(4) Once the principal certifies that the application and 
accompanying material is accurate and complete, the princi- 
pal shall transmit the application to the state superintendent 
of public instruction. 
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(5) Applications must be received by the superintendent 
of public instruction on or before May 1 or August 1. The 
May 1 deadline is intended primarily for students who were 
not able to participate in the spring assessment, while the 
August deadline is intended primarily for students who 
decide to file an appeal after receiving their scores in June. 


NEW SECTION 


WAC 392-501-602 High school graduation certifi- 
cate appeals review board and approval criteria. (1) The 
high school graduation certificate appeals review board shall 
be created to review and make recommendations to the super- 
intendent of public instruction on special, unavoidable cir- 
cumstance appeal applications. 

(2) The superintendent of public instruction shall appoint 
five members to the board. The board shall be chaired by a 
current or former high school principal and shall consist of 
current or former teachers, department heads, and/or school 
district assessment directors with experience and expertise in 
the Washington essential academic learning requirements. 
Each member shall be appointed for a three-year term, pro- 
vided that the initial terms may be staggered as the superin- 
tendent deems appropriate. 

(3) The high school graduation certificate appeals review 
board shall review special, unavoidable circumstance appeal 
applications submitted to it by the superintendent of public 
instruction. The board shall: 

(a) Review the written information submitted to the 
superintendent to determine whether sufficient evidence was 
presented that the student has the required knowledge and 
skills; and 

(b) Make a recommendation to the superintendent, based 
on the criteria in subsection (6) of this section, regarding 
whether or not the appeal should be granted. 

(4) Staff from the office of the superintendent of public 
instruction (OSPI) shall coordinate and assist the work of the 
board. In this capacity, staff from the OSPI shall prepare a 
preliminary analysis of each application and accompanying 
information that evaluates the extent in which the criteria in 
subsection (6) of this section have been met. 

(5) If the board determines that additional information on 
a particular student is needed in order to fulfill its duties, the 
chair of the board shall contact the OSPI staff to request the 
information. 

(6) The board shall recommend to the superintendent of 
public instruction that the appeal be granted if it finds that: 

(a) The student, due to special, unavoidable circum- 
stances as defined in WAC 392-501-601(2), was not able to 
successfully demonstrate his or her skills on the WASL, on 
an objective alternative assessment, or on a Washington alter- 
nate assessment available to students eligible for special edu- 
cation services; 

(b) No other recourse or remedy exists to address the 
special, unavoidable circumstance prior to the student's 
expected graduation date; 

(c) The student has met, or is on track to meet, all other 
state and local graduation requirements; and 

(d) After considering the criteria below, in the board's 
best judgment, the student more likely than not possesses the 
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skills and knowledge required to meet the state standard. The 
board shall consider the following criteria: 

(i) Trends indicated by prior WASL or alternate assess- 
ment results; 

(ii) How near the student has been in achieving the stan- 
dard; 

(iii) Scores on other assessments, as available; 

(iv) Participation and successful completion of remedia- 
tion courses and other academic assistance opportunities; 

(v) Cumulative grade point average; 

(vi) Whether the student has taken advanced placement, 
honors, or other higher-level courses; and 

(vii) Other available information deemed relevant by the 
board. 

(7) Based upon the recommendation of the high school 
graduation appeals board and any other information that the 
superintendent deems relevant, the superintendent of public 
instruction shall decide, based on the criteria established in 
subsection (6) of this section, whether to: 

(a) Grant the appeal and waive the requirement that a 
student earn a certificate to graduate; 

(b) Deny the appeal and not waive the certificate; or 

(c) Remand the appeal back to the appeals board for fur- 
ther information or deliberation. 

(8) The superintendent of public instruction shall act 
upon the student's application and notify the student, the stu- 
dent's school principal or designee, and the school district 
assessment coordinator whether the application was 
approved or denied within thirty days of the deadline for 
receiving the recommendation from the certificate appeals 
review board. This deadline for acting on the application 
may be extended if additional information is required from 
the student or the school district. 

(9) If approved, the student's transcript shall indicate that 
the applicable certificate was waived. 

(10) School staff shall include a copy of the application, 
supporting information, and the superintendent's decision in 
the student's cumulative folder. 


NEW SECTION 


WAC 392-501-604 Notification requirements. The 
school principal or a designee shall notify students in their 
eleventh and twelfth grade years of the availability of special, 
unavoidable circumstance appeals. 


NEW SECTION 


WAC 392-501-606 Appeal of the superintendent's 
decision. Decisions made by the superintendent of public 
instruction under WAC 392-501-602 may be appealed as 
provided for in RCW 34.05.514. 
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Purpose: To add clarity to rule language and to reflect a 
current course of the profession. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 308-15-020 Definitions and 308-15-075 
When do I need to use my stamp/seal?; new sections WAC 
308-15-105 Brief adjudicative proceeding, 308-15-107 
Records required for the brief adjudicative proceeding and 
308-15-160 Board member rules of conduct—Activities 
incompatible with public duties—Financial interests in trans- 
actions; and repealing WAC 308-15-100 What is a brief adju- 
dicative proceeding (BAP)? and 308-15-101 When can a 
brief adjudicative proceeding (BAP) be requested? 

Statutory Authority for Adoption: RCW 18.220.040. 

Adopted under notice filed as WSR 07-08-099 on April 
3, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 2, Amended 3, Repealed 2. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 2, 
Amended 3, Repealed 2. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 12, 2007. 


Ralph Osgood 
Assistant Director 
Business Profession Division 


AMENDATORY SECTION (Amending WSR 05-01-174, 
filed 12/21/04, effective 1/21/05) 


WAC 308-15-020 Definitions. (1) "Board" means the 
Washington state geologist licensing board. 

(2) "Department" means the Washington state depart- 
ment of licensing. 

(3) "Geologic interpretation," as applied to the prac- 
tice of geology and its specialties, is the iterative process by 
which geologists, using generally accepted geologic princi- 
ples, determine geologic history, origin and process from 
observation and testing of rock, soil and water characteristics, 
contents, distribution, orientation, lateral and vertical conti- 
nuity; and resulting landforms. 

(4) "Geological work of a character satisfactory to 
the board" means that the applicant's qualifying work his- 
tory consists of professional experience in the practice of 
geology. Professional geological work is work performed at a 
professional level that requires the application of professional 
knowledge, principles and methods to geological problems 
through the exercise of individual initiative and judgment in 
investigating, measuring, interpreting and reporting on the 
physical phenomena of the earth. Implicit in this definition 
are the recognition of professional responsibility and integ- 
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rity and the acknowledgment of minimal supervision. Profes- 
sional geological work specifically does not include routine 
activities by themselves such as drafting, sampling, sample 
preparation, routine laboratory work, or core logging, where 
the elements of initiative, scientific judgment and decision 
making are lacking, nor does it include activities which do 
not use scientific methods to process and interpret geologic 
data. It also does not include engineering or other physical 
sciences where geological investigation, analysis and inter- 
pretation are minimal or lacking. Professional specialty expe- 
rience is considered to meet this definition. 

(5) "Geologist web site" means the internet web site 
maintained by the department of licensing. 

(6) "National Association of State Boards of Geol- 
ogy" or "ASBOG" means the organization responsible for 
developing, publishing and grading National Geologist 
Licensing Examinations. 

(7) "Professional specialty practice of a character sat- 
isfactory to the board" means that the applicant has qualify- 
ing work history pertinent to the specialty that meets the stan- 
dards for professional geologic work defined above. Ele- 
ments, typical applications, types of projects, for the 
engineering geologist and hydrogeologist specialties are out- 
lined in WAC 308-15-053. 

(8) "Reciprocity" means the issuance of a license with- 
out examination as a geologist or specialty geologist to a per- 
son who holds a license or certificate of qualifications issued 
by proper authority of any state, territory, or possession of the 
United States, District of Columbia, or any foreign country, if 
the applicant meets the requirements outlined in WAC 308- 
15-040 for a geologist license, in WAC 308-15-055 for an 
engineering geologist license, and in WAC 308-15-057 for a 
hydrogeologist license. 

(9) "Year of professional practice" means at least 1600 
hours of work in the practice during a year. Examples of a 
"year of professional practice" include 200 eight-hour days or 
160 ten-hour days during a year. Part-time work will be 
counted on a prorated basis. 

(10) "Year of professional specialty practice" means 
at least 1600 hours of work in a specialty during a calendar 
year, per examples given in subsection (9) of this section. 

(11) "Geologist in training" means an individual who has 
met all the educational requirements outlined in WAC 308- 
15-040(2), and has passed the ASBOG Fundamentals of 
Geology examination, but does not meet the experience 
requirements outline in WAC 308-15-040(3). 


AMENDATORY SECTION (Amending WSR 05-01-174, 
filed 12/21/04, effective 1/21/05) 


WAC 308-15-075 When do I need to use my stamp/ 
seal? (1) You must stamp/seal, sign, and date every final 
geology or specialty geology report, letter report, or docu- 
ment that is prepared by you or prepared under your supervi- 
sion or direction and submitted to other parties. 

(a) All figures, maps, and plates bound within final 
reports or documents do not need to be individually stamped/ 
sealed, signed and dated. Unbound final figures, maps, and 
plates must be individually stamped/sealed, signed and dated. 
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(b) ((Prehminary-oer)) Draft geology or specialty geology 
work does not have to be stamped/sealed, but the documents 


and all associated figures, maps, and plates must be clearly 
marked as ((preHmimaryer)) draft. 

(2) You must stamp/seal, sign, and date every final geol- 
ogy or specialty geology design and specification that is pre- 
pared by you or prepared under your supervision or direction. 
((Preliminaryor)) Draft geology or specialty geology design 
and specification drawings do not have to be stamped/sealed, 
but each design and specification must be clearly marked as 
((preiminary-or)) draft. 

(3) If you stamp/seal, sign and date work performed by 
someone other than yourself, you are responsible to the same 
extent as if you prepared the report, design or specification. 


NEW SECTION 


WAC 308-15-105 Brief adjudicative proceedings. (1) 
The board will conduct brief adjudicative proceedings as pro- 
vided for in RCW 34.05.482 through 34.05.494 of the 
Administrative Procedure Act. Brief adjudicative proceed- 
ings may be used whenever a statement of charges, notice of 
intent to issue a cease and desist order, or temporary cease 
and desist order alleges violations of chapters 18.220 and 
18.235 RCW, administrative rules in Title 308 WAC or any 
statutes or rules that specifically govern the defined practices 
of geologists. Brief adjudicative proceedings may also be 
used in place of formal adjudicative hearings whenever the 
board issues a statement of charges, notice of intent to issue a 
cease and desist order, or temporary cease and desist order 
alleging that an applicant or licensee's conduct, act(s), or con- 
dition(s) constitute unlicensed practice or unprofessional 
conduct as that term is defined under chapter 18.235 RCW, 
the Uniform Regulation of Business and Professions Act. 

(2) Brief adjudicative proceedings may be used to deter- 
mine the following issues, including, but not limited to: 

(a) Whether an applicant has satisfied terms for reinstate- 
ment of a license after a period of license restriction, suspen- 
sion, or revocation; 

(b) Whether an applicant is eligible to sit for a profes- 
sional licensing examination; 

(c) Whether a sanction proposed by the board is appro- 
priate based on the stipulated facts; 

(d) Whether an applicant meets minimum requirements 
for an initial or renewal application; 

(e) Whether an applicant has failed the professional 
licensing examination; 

(f) Whether an applicant or licensee failed to cooperate 
in an investigation by the board; 

(g) Whether an applicant or licensee was convicted of a 
crime that disqualifies the applicant or licensee from holding 
the specific license sought or held; 

(h) Whether an applicant or licensee has defaulted on 
educational loans; 

(i) Whether an applicant or licensee has violated the 
terms of a final order issued by the board or the board's des- 
ignee; 

(j) Whether a person has engaged in false, deceptive, or 
misleading advertising; or 

(k) Whether a person has engaged in unlicensed practice. 
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(3) In addition to the situations enumerated in subsection 
(2) of this section, the board may conduct brief adjudicative 
proceedings instead of formal adjudicative hearings when- 
ever the parties have stipulated to the facts and the only issues 
presented are issues of law, or whenever issues of fact exist 
but witness testimony is unnecessary to prove or disprove the 
relevant facts. 


NEW SECTION 


WAC 308-15-107 Records required for the brief 
adjudicative proceeding. The records for the brief adjudica- 
tive proceeding shall include: 

(1) Renewal or reinstatement of a license: 

(a) All correspondence between the applicant and the 
board about the renewal or reinstatement; 

(b) Copies of renewal notice(s) sent by the department of 
licensing to the licensee; 

(c) All documents received by the board from or on 
behalf of the licensee relating to information, payments or 
explanations that have been provided to the board. 

(2) Applicants for certification/licensing: 

(a) Original complete application with all attachments as 
submitted by applicant; 

(b) Copies of all supplementary information related to 
application review by staff or board member; 

(c) All documents relied upon in reaching the determina- 
tion of ineligibility; 

(d) All correspondence between the applicant and the 
board about the application or the appeal. 

(3) Default of student loan payments: 

(a) Copies of notices to the board showing the name and 
other identification information of the individual claimed to 
be in default on student loan payments; 

(b) Copies of identification information corresponding to 
the person who is certified/licensed by the board that relate to 
the identity of the individual in default; 

(c) All documents received by the board from or on 
behalf of the licensee relating to rebutting such identification; 

(d) Certification and report by the lending agency that 
the identified person is in default or nonpayment on a feder- 
ally or state-guaranteed student loan or service-conditional 
scholarship; or 

(e) A written release, if any, issued by the lending 
agency stating that the identified person is making payment 
on the loan in accordance with a repayment agreement 
approved by the lending agency. 

(4) Determination of compliance with previously issued 
board order: 

(a) The previously issued final order or agreement; 

(b) All reports or other documents submitted by, or at the 
direction of, the license holder, in full or partial fulfillment of 
the terms of the final order or agreement; 

(c) All correspondence between the license holder and 
the program regarding compliance with the final order or 
agreement; and 

(d) All documents relied upon by the program showing 
that the license holder has failed to comply with the previ- 
ously issued final order or agreement. 


Permanent 


Washington State Register, Issue 07-13 


NEW SECTION 


WAC 308-15-160 Board member rules of conduct— 
Activities incompatible with public duties—Financial 
interests in transactions. (1) When a member of the board 
either owns a beneficial interest in or is an officer, agent, 
employee, or member of an entity, or individual that is 
engaged in a transaction involving the board, the member 
shall: 

(a) Recuse him or herself from the board discussion 
regarding the specific transaction; 

(b) Recuse him or herself from the board vote on the spe- 
cific transaction; and 

(c) Refrain from attempting to influence the remaining 
board members in their discussion and vote regarding the 
specific transaction. 

(2) The prohibition against discussion and voting set 
forth in subsection (1)(a) and (c) of this section shall not pro- 
hibit the member of the board from using his or her general 
expertise to educate and provide general information on the 
subject area to the other members. 

(3)(a) "Transaction involving the board" means a pro- 
ceeding, application, submission, request for a ruling or other 
determination, contract, claim, case, or other similar matter 
that the member in question believes, or has reason to 
believe: 

(i) Is, or will be, the subject of board action; or 

(ii) Is one to which the board is or will be a party; or 

(iii) Is one in which the board has a direct and substantial 
proprietary interest. 

(b) "Transaction involving the board" does not include 
the following: Preparation, consideration, or enactment of 
legislation, including appropriation of moneys in a budget, or 
the performance of legislative duties by a member; or a 
claim, case, lawsuit, or similar matter if the member did not 
participate in the underlying transaction involving the board 
that is the basis for the claim, case, or lawsuit. Rule making 
is not a "transaction involving the board." 

(4) "Board action" means any action on the part of the 
board, including, but not limited to: 

(a) A decision, determination, finding, ruling, or order; 
and 

(b) A grant, payment, award, license, contract, transac- 
tion, sanction, or approval, or the denial thereof, or failure to 
act with respect to a decision, determination, finding, ruling, 
or order. 

(5) The following are examples of possible scenarios 
related to board member rules of conduct. Activities incom- 
patible with public duties; financial interests in transactions. 


(a) Example 1: 

The geologist licensing board disciplines licensed 
geologists in Washington. The board is conducting 
an investigation involving the services provided by 
a licensed geologist. One of the members of the 
board is currently serving as a subcontractor to that 
geologist on a large project. The board member 
must recuse himself from any board investigation, 
discussion, deliberation and vote with respect to dis- 
ciplinary actions arising from licensed geologist ser- 
vices. 
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(b) Example 2: 

The geologist licensing board makes licensing deci- 
sions on applications for licensure. An applicant for 
licensure owns a geotechnical consulting business 
which employs licensed geologists, including one of 
the board members. The board member employed 
by the business must recuse himself from any board 
investigation, discussion, deliberation and vote with 
respect to his employer's application for licensure. 
(c) Example 3: 

The geologist licensing board makes licensing deci- 
sions on applications from geologists registered in 
other states or territories of the United States, the 
District of Columbia, or other countries. The board 
can grant licensure if an individual's qualifications 
and experience are equivalent to the qualifications 
and experience required of a person licensed under 
Washington law. An out-of-state applicant is 
employed as a geologist by a multinational corpora- 
tion that is planning to build its world headquarters 
in Washington and has hired a board member's firm 
as the geologist for the project. The board member 
must recuse himself from any board investigation, 
discussion, deliberation and vote with respect to the 
sufficiency of the out-of-state geologist's qualifica- 
tions and experience. 


(6) Recusal disclosure. If recusal occurs pursuant to sub- 
section (1) of this section, the member of the board shall dis- 
close to the public the reasons for his or her recusal from any 
board action whenever recusal occurs. The board staff shall 
record each recusal and the basis for the recusal. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 308-15-100 What is a brief adjudicative 


proceeding (BAP)? 


WAC 308-15-101 When can a brief adjudica- 
tive proceeding (BAP) be 


requested? 


WSR 07-13-040 
PERMANENT RULES 
COMMISSION ON 
JUDICIAL CONDUCT 
[Filed June 13, 2007, 3:43 p.m., effective July 14, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Terminology and Rule 11 - adds definition of 
"court personnel" and significantly reduces what could be 
construed as overly broad prohibitions on free speech upon 
those not involved with the court system while retaining the 
prohibitions on and protections of court employees, including 
lawyers, as officers. 

The existing comment following the rule will be 
expanded to add the following: "The reason lawyers are cov- 
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ered by this rule is that they are officers of the court and are 
especially charged with maintaining the integrity and inde- 
pendence of the judiciary." 

Citation of Existing Rules Affected by this Order: 
Amending CJCRP 11. 

Statutory Authority for Adoption: WA Const. Art. IV. 
Sec. 31. 

Other Authority: Chapter 2.64 RCW. 

Adopted under notice filed as WSR 07-10-040 on April 
25, 2007. 

Changes Other than Editing from Proposed to Adopted 
Version: The comment explains the inclusion of lawyers 
within the temporary restrictions on disclosing the fact that a 
complaint investigation is pending with the commission. The 
people outside the commission who remain covered by con- 
fidentiality during the pendency of an investigation under this 
amended rule are those closely involved with the actual func- 
tioning of the court system, such as elected county clerks and 
their employees; regular court staff; and attorneys, as officers 
of the court. See WA. State Bar Assn. v. WA State, 125 Wn.2d 
901, 907 (1995). 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: June 8, 2007. 


Gregory R. Dallaire 
Commission Chair 


AMENDATORY SECTION (Amending 06-01 filed 4/9/07) 


TERMINOLOGY 


"Court Personnel" means employees of the court, includ- 
ing judges, administrators, independently contracted court 
staff, regular court staff; county clerks and clerk employees: 
and attorneys. 


RULE 11. CONFIDENTIALITY 


(a) Investigative and initial proceedings. 

(1) Before the commission files a statement of charges 
alleging misconduct by or incapacity of a judge, all proceed- 
ings, including commission deliberations, investigative files, 
records, papers and matters submitted to the commission, 
shall be held confidential by the commission, disciplinary 
counsel, investigative officers, and staff except as follows: 

(A) With the approval of the commission, the investiga- 
tive officer may notify respondent that a complaint has been 
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received and may disclose the name of the person making the 
complaint to respondent pursuant to Rule 17(e). 

(B) The commission may inform a complainant or poten- 
tial witness of the date when respondent is first notified that a 
complaint alleging misconduct or incapacity has been filed 
with the commission. The name of the respondent, in the dis- 
cretion of the commission, may not be used in written com- 
munications to the complainant. 

(C) The commission may disclose information upon a 
waiver in writing by respondent when: 

(i) Public statements that charges are pending before the 
commission are substantially unfair to respondent; or 

(ii) Respondent is publicly accused or alleged to have 
engaged in misconduct or with having a disability, and the 
commission, after a preliminary investigation, has deter- 
mined that no basis exists to warrant further proceedings or a 
recommendation of discipline or retirement. 

(D) The commission has determined that there is a need 
to notify another person or agency in order to protect the pub- 
lic or the administration of justice. 

(2) The commission and court personnel shall keep the 
fact that a complaint has been made, or that a statement has 
been given to the commission, shat be confidential during 
the investigation and initial proceeding except as provided 
under Rule 11. 

(3) No person providing information to the commission 
shall disclose information they have obtained from the com- 
mission concerning the investigation, including the fact that 
an investigation is being conducted, until the commission 
files a statement of charges, dismisses the complaint, or oth- 
erwise concludes the investigation or initial proceeding. 

(b) Hearings on statement of charges. 

(1) After the filing of a statement of charges, all subse- 
quent proceedings shall be public, except as may be provided 
by protective order. 

(2) The statement of charges alleging misconduct or 
incapacity shall be available for public inspection. Investiga- 
tive files and records shall not be disclosed unless they 
formed the basis for probable cause. Those records of the ini- 
tial proceeding that were the basis of a finding of probable 
cause shall become public as of the date of the fact-finding 
hearing. 

(3) Disciplinary counsel's work product shall be confi- 
dential. 

(c) Commission deliberations. All deliberations of the 
commission in reaching a decision on the statement of 
charges shall be confidential. 

(-Generatbceptions: 

H ~-complainant may inform any third party_orthe 
public generalh ofthe factual basis of his ot her complaint. 

@)-Any_person,_otherthanacomplainant whe-sives-3 
statementtethe commission, may inform any third party, of 
the- public generalhyofthe factual basis of such statement— 

fe) (d) General Applicability. 

(1) No person shall disclose information obtained from 
commission proceedings or papers filed with the commis- 
sion, except that information obtained from documents dis- 
closed to the public by the commission pursuant to Rule 11 
and all information disclosed at public hearings conducted by 
the commission are not deemed confidential under Rule 11. 
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(2) Any person violating Rule 11 may be subject to a 
proceeding for contempt in superior court. 

(3) A judge shall not intimidate, coerce, or otherwise 
attempt to induce any person to disclose, conceal or alter 
records, papers, or information in violation of Rule 11. Vio- 
lation of Rule 11 ¢e)€d)(3) may be charged as a separate vio- 
lation of the Code of Judicial Conduct. 

(4) If the commission or its staff initiates a complaint 
under Rule 17 (b)(1), then Rule 11 (a)(1) as it applies to the 
commission;-rather+than these-appleable te-comptlainants, 
shall govern the commission and its staff. 

(5) These confidentiality rules also apply to former com- 
mission members, disciplinary counsel, investigative counsel 
and staff with regard to information they had access to while 
serving the commission. 

Comment on Rule 11: 

The integrity of investigations would be harmed, the pri- 
vacy interests of individuals, and the independence of the 
judiciary would be adversely affected without providing for 
limited restrictions of information learned or provided to the 
Commission during the investigation. Confidentiality is crit- 
ical for the integrity of the Commission investigations, and 
often influences whether a person who works directly with a 
judge is willing to file a complaint or disclose misconduct in 
an investigation. Prohibiting disclosure that a complaint has 
been filed, or that a person has been interviewed, protects 
those persons from questioning by their supervising judge, or 
by others. The confidentiality required during the investiga- 
tion of a complaint also protects the independence of the judi- 
ciary by preventing unfounded complaints from being used to 
threaten or distract judges. After considering alternate ways 
of providing this necessary protection, the Commission has 
concluded that the temporary restrictions on public disclo- 
sure in this rule are the narrowest restrictions that will pro- 
vide the confidentiality needed for persons who disclose mis- 
conduct or file complaints and for the judges under investiga- 
tion. The reason lawyers are covered by this rule is that they 
are officers of the court and are especially charged with 
maintaining the integrity and independence of the judiciary. 

Reviser's note: The typographical errors in the above material 


occurred in the copy filed by the Commission on Judicial Conduct and 
appear in the Register pursuant to the requirements of RCW 34.08.040. 


WSR 07-13-051 
PERMANENT RULES 
DEPARTMENT OF AGRICULTURE 
[Filed June 14, 2007, 3:48 p.m., effective July 15, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This rule-making order amends chapter 16-675 
WAC, Calibration services, special inspection and testing 
fees, by increasing the fees charged by the metrology labora- 
tory for inspection, tolerance testing and calibration services 
and the fees charged for request inspections and tests of 
weighing or measuring devices within the OFM fiscal growth 
factor for fiscal year 2008 (5.53%). 

Citation of Existing Rules Affected by this Order: 
Amending WAC 16-675-045 and 16-675-055. 
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Statutory Authority for Adoption: Chapters 19.94 and 
34.05 RCW. 

Adopted under notice filed as WSR 07-10-110 on May 2, 
2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 2, Repealed 0. 

Date Adopted: June 14, 2007. 


Valoria H. Loveland 
Director 


AMENDATORY SECTION (Amending WSR 04-23-043, 
filed 11/10/04, effective 12/11/04) 


WAC 16-675-045 What fees does the laboratory 
charge for the services it performs? The metrology labora- 
tory charges the following fees for services performed: 


Service Performed Fee 


Inspection, tolerance testing 
and calibration services per- 
formed at the metrology lab- 
oratory 


$((400-09)) 105.50 per hour 


Inspection, tolerance testing 
and calibration services per- 
formed at other than the 
metrology laboratory 


$((400-89)) 105.50 per hour 
plus mileage and per diem 
at the rates established by 
the office of financial man- 
agement (OFM) when the 
service is performed 


Any service provided by the | Minimum one-half hour 
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Weighing and Measuring 
Device 


Inspection and/or Testing 
Fee 


Small scales "zero to four 
hundred pounds capacity" 


$((45-95)) 16.80 per scale 


Intermediate scales "four 
hundred pounds to five 
thousand pounds capacity" 


$((53-28)) 56.10 per scale 


Large scales "over five thou- 
sand pounds capacity" 


$((433-82)) 140.30 per scale 


Large scales with supple- 
mental devices 


$((459-62)) 168.40 per scale 


Railroad track scales 


$((4,06449)) 1,123.00 per 
scale 


Liquid fuel meters with 
flows of less than twenty 
gallons per minute 


$((45-95)) 16.80 per meter 


Liquid fuel meters with 
flows of at least twenty but 
not more than one hundred 
fifty gallons per minute 


$((53-20)) 56.10 per meter 


Fuel meters with flows over 
one hundred fifty gallons 
per minute 


$((459-62)) 168.40 per 
meter 


Liquid petroleum gas meters 
with one-inch diameter or 
smaller dispensers 


$((53-29)) 56.10 per meter 


Liquid petroleum gas meters 
with greater than one-inch 
diameter dispensers 


$((459-62)) 168.40 per 
meter 


Inspection services not cov- 
ered by the above special 
inspection fees 


$((35-94)) 37.80 per hour 
for labor and travel time 
(minimum one hour charge) 
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laboratory charge 


AMENDATORY SECTION (Amending WSR 04-23-043, 
filed 11/10/04, effective 12/11/04) 


WAC 16-675-055 What fees are charged when the 
inspecting and testing of a weighing or measuring device 
is specifically requested by the device's owner? The fees in 
the following table apply to inspecting and testing weighing 
or measuring devices when the inspection or test is: 

(1) Specifically requested by the device's owner or 
his/her representative; or 

(2) Performed on devices used by an agency or institu- 
tion that receives money from the legislature or the federal 
government. 


HORSE RACING COMMISSION 
[Filed June 15, 2007, 8:35 a.m., effective July 16, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: To amend chapter 260-16 WAC, ((Speeiat 
types-ofraces)) Washington-bred horses, to simplify the pro- 
cess to certify Washington-bred horses, amend the process 
for distribution of Washington-bred owner's bonuses and 
breeder's awards, including a new provision for paying 
breeder's awards to horses finishing first, second and third, 
repeal sections that are no longer applicable, and to amend 
tules using clear and understandable language. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 260-16-010, 260-16-020, 260-16-030, 260- 
16-060, 260-16-070, 260-16-080 and 260-16-090; and 
amending WAC 260-16-040, 260-16-050, and 260-16-065. 

Statutory Authority for Adoption: RCW 67.16.020 and 
67.16.040. 
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Adopted under notice filed as WSR 07-09-077 on April 
17, 2007. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 260-16-040 was amended further to be more 
compliant with RCW 67.16.070. WAC 260-16-050 (1)(b), 
added "or issued a certificate of foal registration" to require- 
ments for certification as a Washington-bred horse for the 
purposes of the distribution of owner's bonus and breeder's 
awards. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 3, Repealed 7. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, 
Amended 3, Repealed 7. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 1, Amended 3, Repealed 7; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 14, 2007. 


R. J. Lopez 
Deputy Secretary 


Chapter 260-16 WAC 


((SPECHLAE-FYPES OF RACES)) 
WASHINGTON-BRED HORSES 


AMENDATORY SECTION (Amending Resolution No. 86- 
04, filed 10/16/86) 


WAC 260-16-040 Washington-bred horses. ((Fer+the 
withii this-state—oef 


purpese-of encouracinge the breeding 
valuable thoroughbred race horses, atleast one race-of each 
day'smeeting shal consist exchisivelof Washineton-bred 
herses—H sufficient competition _ cannot be had ameone such 
elass-of horses, said race may be eliminated for said day-and 
a-substitute race_alse for > 
tnstead_tSection 8S ehapter 55, Laws 0f19334 

Preef that _herses—entered_in such races—were—bred + 
Washinsten rests with the owner_Certifieate-of resistration 


ee P A E 


under RCW.67.16.075. 6716102_and 6716475-are-pro- 
vided for in WAC 260-16-060:)) (1) To encourage the breed- 
ing of horses in the state of Washington, at least one race per 
race day at Class A, B, and C race meets, whether advertised 
or not, shall consist exclusively of Washington-bred horses. 
(RCW 67.16.070) 

(2) Only horses certified as Washington-bred, are eligi- 
ble to run in a Washington-bred only race. 
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AMENDATORY SECTION (Amending Resolution No. 86- 
04, filed 10/16/86) 


WAC 260-16-050 Certification of Washington-bred 
horses. (1) For purposes of the distribution of the owner's 
bonus and breeder's awards, a Washington-bred horse is one 
that meets the following requirements: 

(a) The horse was foaled within the boundaries of the 
state of Washington; and 

_ (b) (Œ) The horse is ((offietalty certified bythe-assoei- 

)) certified as 
Washington-bred for its breed or issued a certificate of foal 
registration by the respective organization listed in subsec- 
tion (2) of this section. 

(2) The following associations ((presenthy-eomprised_of 
amajority_of ewners_and/or breeders_of theit respective 
breedsinthe-state-of Washinsten)) are recognized by the 
((raeme)) commission for the purpose of certification of their 
respective breed as Washington-bred horses ((ferthe-distrt- 
butien of the owners -beonus-and breeder awards _ provided for 
in RCW -6716-075-and 6716102)): 

(a) The (( 
tien,)) Jockey Club for thoroughbreds; 

(b) ((Fhe Washington State Standardbred Association, 
for-standardbred harness horses; 


{e})) The (edhe Racine) American Quarter Horse 


Association, for quarter horses; 


(E) (c) The ((Washingten-State)) Appaloosa ((Raeing 
Asseciation)) Horse Club, for appaloosas; 


(6) (d) The ((Washingten—State)) Arabian Horse 
((Raeie)) Association, for Arabian horses; and 


() (e) The ((Washingten—State)) American Paint 


Horse Association, for paint horses. 


ers-and/orthe_breeders-and, itis-deemed+ebein the best 


interests-of racing: For other breeds specified inthe racing 


AMENDATORY SECTION (Amending WSR 04-05-091, 
filed 2/18/04, effective 3/20/04) 


WAC 260-16-065 Washington-bred owner's bonus 
and breeder's award distribution formula. ((Fhe-one-per- 
cent- Washineten_ bred_owners_ bonus funds shall be collected 
and distributed as-required in RCW 67 16102.)) (1) The one 
percent Washington-bred owner's bonus funds collected from 
each ((Heensee-shalt)) racing association must be paid in 
accordance with RCW 67.16.102 by the commission at the 
end of the race meet to the licensed owners of Washington- 
bred horses finishing first, second, third and fourth in the 
((Heensee's)) racing association's race meet. The formula for 
the equitable distribution of the one percent Washington-bred 
owner's bonus funds ((shal)) will be as follows: 

(Ð) (a) Calculate the payment factor by dividing the 
total ((ene-pereent)) Washington-bred owner's bonus funds 
collected at the race meet by the total amount of winnings 
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(earnings) of the Washington-bred horses finishing first, sec- 
ond, third, and fourth in the race meet. 

((@})) (b) Multiply the winnings (earnings) of each 
Washington-bred owner by the payment factor to determine 
the amount of the ((ene-pereent)) Washington-bred owner's 
bonus to be paid to the owner. 

(2) The Washington-bred breeder's award funds must be 
collected by the Class A or B racing association as required in 
RCW 67.16.175, and will be distributed by the commission. 
The award funds must be paid to the breeder of record of 
Washington-bred horses finishing first, second, and third in 
the racing association's race meet. The formula for the distri- 
bution of the breeder's awards at each Class A or B racing 
association will be as follows: 

(a) Seventy-five percent of the breeder's award funds 
will be allocated to those Washington-bred horses finishing 
first. To calculate the payment factor for first place Washing- 
ton-bred horses, divide the total Washington-bred breeder 
award fund allocated to first place finishers at the race meet 
by the total amount of winnings (earnings) of the Washing- 
ton-bred horses finishing first at the race meet. Multiply the 
winnings (earnings) of each Washington-bred breeder by the 
payment factor to determine the amount of the Washington- 
bred breeder's award to be paid to the breeder of record. 

(b) Fifteen percent of the breeder's award funds will be 
allocated to those Washington-bred horses finishing second. 
To calculate the payment factor for second place Washing- 
ton-bred horses, divide the total Washington-bred breeder 
award fund allocated to second place finishers at the race 
meet by the total amount of winnings (earnings) of the Wash- 
ington-bred horses finishing second at the race meet. Multi- 
ply the winnings (earnings) of each Washington-bred breeder 
by the payment factor to determine the amount of the Wash- 
ington-bred breeder's award to be paid to the breeder of 
record. 

(c) Ten percent of the breeder's award funds will be allo- 
cated to those Washington-bred horses finishing third. To 
calculate the payment factor for third place Washington-bred 
horses, divide the total Washington-bred breeder award fund 
allocated to third place finishers at the race meet by the total 
amount of winnings (earnings) of the Washington-bred 
horses finishing third at the race meet. Multiply the winnings 
(earnings) of each Washington-bred breeder by the payment 
factor to determine the amount of the Washington-bred 
breeder's award to be paid to the breeder of record. 

(d) The racing association is not required to include any 
interest or other financial benefit earned during the collection 
of the breeder's award. 

(3) Owner's bonus and breeder's awards must be distrib- 
uted within ninety days after the end of the race meet at which 
they were generated. Any owner's bonus or breeder's award 
that cannot be delivered to the rightful recipient within the 
time frames in chapter 63.29 RCW will be forwarded to the 
department of revenue as unclaimed property as required in 
chapter 63.29 RCW. 


NEW SECTION 


WAC 260-16-075 Nonprofit race meets exempt from 
the requirement to collect and distribute owner's bonus 
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and breeder's awards. Nonprofit race meets, as defined in 
RCW 67.16.105(1) and 67.16.130(1) are exempt from the 
requirements to collect and distribute owner's bonus and 
breeder's awards as outlined in this chapter. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 260-16-010 
WAC 260-16-020 
WAC 260-16-030 
WAC 260-16-060 


Harness racing. 
Quarter horse racing. 
Produce races. 


Certification of Washington- 
bred horses—Thorough- 
breds. 


WAC 260-16-070 
WAC 260-16-080 


Racing commission funds. 


Certification of Washington- 
bred horses—Standardbreds. 


WAC 260-16-090 Arabian horses—Certifica- 


tion. 
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PERMANENT RULES 
ATTORNEY GENERAL'S OFFICE 
[Filed June 15, 2007, 4:02 p.m., effective July 16, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The purpose of the electronic records provi- 
sions of the model rules is to provide information to records 
requestors and state and local agencies about "best practices" 
for providing electronic records in accordance with the Pub- 
lic Records Act, chapter 42.56 RCW. The anticipated effect 
of the model rules is to streamline compliance, standardize 
best practices throughout the state, and reduce litigation by 
establishing a culture of compliance among agencies and 
cooperation among requestors. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 44-14-04003, 44-14-04004, 44-14-050, 44- 
14-070, and 44-14-07003. 

Statutory Authority for Adoption: Section 4, chapter 
483, Laws of 2005, amending RCW 42.56.570. 

Adopted under notice filed as WSR 07-09-074 on April 
17, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 5, Amended 5, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
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Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 15, 2007. 

Rob McKenna 


Attorney General 


AMENDATORY SECTION (Amending WSR 06-04-079, 
filed 1/31/06, effective 3/3/06) 


WAC 44-14-04003 Responsibilities of agencies in 
processing requests. (1) Similar treatment and purpose of 
the request. The act provides: "Agencies shall not distin- 
guish among persons requesting records, and such persons 
shall not be required to provide information as to the purpose 
for the request" (except to determine if the request is for a 
commercial use or would violate another statute prohibiting 
disclosure). RCW 42.17.270/42.56.080.'! The act also 
requires an agency to take the "most timely possible action on 
requests" and make records "promptly available." RCW 
42.17.290/42.56.100 and 42.17.270/42.56.080. However, 
treating requestors similarly does not mean that agencies 
must process requests strictly in the order received because 
this might not be providing the "most timely possible action" 
for all requests. A relatively simple request need not wait for 
a long period of time while a much larger request is being ful- 
filled. Agencies are encouraged to be flexible and process as 
many requests as possible even if they are out of order. 

An agency cannot require a requestor to state the purpose 
of the request (with limited exceptions). RCW 42.17.- 
270/42.56.080. However, in an effort to better understand the 
request and provide all responsive records, the agency can 
inquire about the purpose of the request. The requestor is not 
required to answer the agency's inquiry (with limited excep- 
tions as previously noted). 

(2) Provide "fullest assistance" and "most timely pos- 
sible action." The act requires agencies to adopt and enforce 
reasonable rules to provide for the "fullest assistance" to a 
requestor. RCW 42.17.290/42.56.100. The "fullest assis- 
tance" principle should guide agencies when processing 
requests. In general, an agency should devote sufficient staff 
time to processing records requests, consistent with the act's 
requirement that fulfilling requests should not be an "exces- 
sive interference" with the agency's "other essential func- 
tions." RCW 42.17.290/42.56.100. The agency should rec- 
ognize that fulfilling public records requests is one of the 
agency's duties, along with its others. 

The act also requires agencies to adopt and enforce rules 
to provide for the "most timely possible action on requests." 
RCW 42.17.290/42.56.100. This principle should guide 
agencies when processing requests. It should be noted that 
this provision requires the most timely "possible" action on 
requests. This recognizes that an agency is not always capa- 
ble of fulfilling a request as quickly as the requestor would 
like. 

(3) Communicate with requestor. Communication is 
usually the key to a smooth public records process for both 
requestors and agencies. Clear requests for a small number of 
records usually do not require predelivery communication 
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with the requestor. However, when an agency receives a large 
or unclear request, the agency should communicate with the 
requestor to clarify the request. If the request is modified 
orally, the public records officer or designee should memori- 
alize the communication in writing. 

For large requests, the agency may ask the requestor to 
prioritize the request so that he or she receives the most 
important records first. If feasible, the agency should provide 
periodic updates to the requestor of the progress of the 
request. Similarly, the requestor should periodically commu- 
nicate with the agency and promptly answer any clarification 
questions. Sometimes a requestor finds the records he or she 
is seeking at the beginning of a request. If so, the requestor 
should communicate with the agency that the requested 
records have been provided and that he or she is canceling the 
remainder of the request. If the requestor's cancellation com- 
munication is not in writing, the agency should confirm it in 
writing. 

(4) Failure to provide initial response within five 
business days. Within five business days of receiving a 
request, an agency must provide an initial response to 
requestor. The initial response must do one of four things: 

(a) Provide the record; 

(b) Acknowledge that the agency has received the 
request and provide a reasonable estimate of the time it will 
require to fully respond; 

(c) Seek a clarification of the request; or 

(d) Deny the request. RCW 42.17.320/42.56.520. An 
agency's failure to provide an initial response is arguably a 
violation of the act.? 

(5) No duty to create records. An agency is not obli- 
gated to create a new record to satisfy a records request.* 
However, sometimes it is easier for an agency to create a 
record responsive to the request rather than collecting and 
making available voluminous records that contain small 
pieces of the information sought by the requestor or find itself 
in a controversy about whether the request requires the cre- 
ation of a new record. The decision to create a new record is 
left to the discretion of the agency. If the agency is consider- 
ing creating a new record instead of disclosing the underlying 
records, it should obtain the consent of the requestor to 
ensure that the requestor is not actually seeking the underly- 
ing records. Making an electronic copy of an electronic 
record is not "creating" a new record; instead, it is similar to 
copying a paper copy. Similarly, eliminating a field of an 
electronic record can be a method of redaction; it is similar to 
redacting portions of a paper record using a black pen or 
white-out tape to make it available for inspection or copying. 

(6) Provide a reasonable estimate of the time to fully 
respond. Unless it is providing the records or claiming an 
exemption from disclosure within the five-business day 
period, an agency must provide a reasonable estimate of the 
time it will take to fully respond to the request. RCW 42.17.- 
320/42.56.520. Fully responding can mean processing the 
request (assembling records, redacting, preparing a withhold- 
ing index, or notifying third parties named in the records who 
might seek an injunction against disclosure) or determining if 
the records are exempt from disclosure. 

An estimate must be "reasonable." The act provides a 
requestor a quick and simple method of challenging the rea- 
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sonableness of an agency's estimate. RCW 42.17.340(2)/ 
42.56.550(2). See WAC 44-14-08004 (5)(b). The burden of 
proof is on the agency to prove its estimate is "reasonable." 
RCW 42.17.340(2)/42.56.550(2). 

To provide a "reasonable" estimate, an agency should 
not use the same estimate for every request. An agency 
should roughly calculate the time it will take to respond to the 
request and send estimates of varying lengths, as appropriate. 
Some very large requests can legitimately take months or 
longer to fully provide. There is no standard amount of time 
for fulfilling a request so reasonable estimates should vary. 

Some agencies send form letters with thirty-day esti- 
mates to all requestors, no matter the size or complexity of 
the request. Form letter thirty-day estimates are rarely "rea- 
sonable" because an agency, which has the burden of proof, 
could find it difficult to prove that every single request it 
receives would take the same thirty-day period. 

In order to avoid unnecessary litigation over the reason- 
ableness of an estimate, an agency should briefly explain to 
the requestor the basis for the estimate in the initial response. 
The explanation need not be elaborate but should allow the 
requestor to make a threshold determination of whether he or 
she should question that estimate further or has a basis to seek 
judicial review of the reasonableness of the estimate. 

An agency should either fulfill the request within the 
estimated time or, if warranted, communicate with the 
requestor about clarifications or the need for a revised esti- 
mate. An agency should not ignore a request and then contin- 
uously send extended estimates. Routine extensions with lit- 
tle or no action to fulfill the request would show that the pre- 
vious estimates probably were not "reasonable." Extended 
estimates are appropriate when the circumstances have 
changed (such as an increase in other requests or discovering 
that the request will require extensive redaction). An estimate 
can be revised when appropriate, but unwarranted serial 
extensions have the effect of denying a requestor access to 
public records. 

(7) Seek clarification of a request or additional time. 
An agency may seek a clarification of an "unclear" request. 
RCW 42.17.320/42.56.520. An agency can only seek a clari- 
fication when the request is objectively "unclear." Seeking a 
"clarification" of an objectively clear request delays access to 
public records. 

If the requestor fails to clarify an unclear request, the 
agency need not respond to it further. RCW 42.17.320/ 
42.56.520. If the requestor does not respond to the agency's 
request for a clarification within thirty days of the agency's 
request, the agency may consider the request abandoned. If 
the agency considers the request abandoned, it should send a 
closing letter to the requestor. 

An agency may take additional time to provide the 
records or deny the request if it is awaiting a clarification. 
RCW 42.17.320/42.56.520. After providing the initial 
response and perhaps even beginning to assemble the 
records, an agency might discover it needs to clarify a request 
and is allowed to do so. A clarification could also affect a rea- 
sonable estimate. 

(8) Preserving requested records. Ifa requested record 
is scheduled shortly for destruction, and the agency receives 
a public records request for it, the record cannot be destroyed 
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until the request is resolved. RCW 42.17.290/42.56.100.5 
Once a request has been closed, the agency can destroy the 
requested records in accordance with its retention schedule. 

(9) Searching for records. An agency must conduct an 
objectively reasonable search for responsive records. A 
requestor is not required to "ferret out" records on his or her 
own.° A reasonable agency search usually begins with the 
public records officer for the agency or a records coordinator 
for a department of the agency deciding where the records are 
likely to be and who is likely to know where they are. One of 
the most important parts of an adequate search is to decide 
how wide the search will be. If the agency is small, it might 
be appropriate to initially ask all agency employees if they 
have responsive records. If the agency is larger, the agency 
may choose to initially ask only the staff of the department or 
departments of an agency most likely to have the records. 
For example, a request for records showing or discussing 
payments on a public works project might initially be 
directed to all staff in the finance and public works depart- 
ments if those departments are deemed most likely to have 
the responsive documents, even though other departments 
may have copies or alternative versions of the same docu- 
ments. Meanwhile, other departments that may have docu- 
ments should be instructed to preserve their records in case 
they are later deemed to be necessary to respond to the 
request. The agency could notify the requestor which depart- 
ments are being surveyed for the documents so the requestor 
may suggest other departments. It is better to be over inclu- 
sive rather than under inclusive when deciding which staff 
should be contacted, but not everyone in an agency needs to 
be asked if there is no reason to believe he or she has respon- 
sive records. An e-mail to staff selected as most likely to have 
responsive records is usually sufficient. Such an e-mail also 
allows an agency to document whom it asked for records. 

Agency policies should require staff to promptly respond 
to inquiries about responsive records from the public records 
officer. 

After records which are deemed responsive are located, 
an agency should take reasonable steps to narrow down the 
number of records to those which are responsive. In some 
cases, an agency might find it helpful to consult with the 
requestor on the scope of the documents to be assembled. An 
agency cannot "bury" a requestor with nonresponsive docu- 
ments. However, an agency is allowed to provide arguably, 
but not clearly, responsive records to allow the requestor to 
select the ones he or she wants, particularly if the requestor is 
unable or unwilling to help narrow the scope of the docu- 
ments. 

(10) Expiration of reasonable estimate. An agency 
should provide a record within the time provided in its rea- 
sonable estimate or communicate with the requestor that 
additional time is required to fulfill the request based on spec- 
ified criteria. Unjustified failure to provide the record by the 
expiration of the estimate is a denial of access to the record. 

(11) Notice to affected third parties. Sometimes an 
agency decides it must release all or a part of a public record 
affecting a third party. The third party can file an action to 
obtain an injunction to prevent an agency from disclosing it, 
but the third party must prove the record or portion of it is 
exempt from disclosure.” RCW 42.17.330/42.56.540. Before 
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sending a notice, an agency should have a reasonable belief 
that the record is arguably exempt. Notices to affected third 
parties when the records could not reasonably be considered 
exempt might have the effect of unreasonably delaying the 
requestor's access to a disclosable record. 

The act provides that before releasing a record an agency 
may, at its "option," provide notice to a person named in a 
public record or to whom the record specifically pertains 
(unless notice is required by law). RCW 42.17.330/ 42.56.- 
540. This would include all of those whose identity could 
reasonably be ascertained in the record and who might have a 
reason to seek to prevent the release of the record. An agency 
has wide discretion to decide whom to notify or not notify. 
First, an agency has the "option" to notify or not (unless 
notice is required by law). RCW 42.17.330/42.56.-540. Sec- 
ond, if it acted in good faith, an agency cannot be held liable 
for its failure to notify enough people under the act. RCW 
42.17.258/42.56.060. However, if an agency had a contrac- 
tual obligation to provide notice of a request but failed to do 
so, the agency might lose the immunity provided by RCW 
42.17.258/42.56.060 because breaching the agreement prob- 
ably is not a "good faith" attempt to comply with the act. 

The practice of many agencies is to give ten days' notice. 
Many agencies expressly indicate the deadline date to avoid 
any confusion. More notice might be appropriate in some 
cases, such as when numerous notices are required, but every 
additional day of notice is another day the potentially disclos- 
able record is being withheld. When it provides a notice, the 
agency should include the notice period in the "reasonable 
estimate" it provides to a requestor. 

The notice informs the third party that release will occur 
on the stated date unless he or she obtains an order from a 
court enjoining release. The requestor has an interest in any 
legal action to prevent the disclosure of the records he or she 
requested. Therefore, the agency's notice should inform the 
third party that he or she should name the requestor as a party 
to any action to enjoin disclosure. If an injunctive action is 
filed, the third party or agency should name the requestor as 
a party or, at a minimum, must inform the requestor of the 
action to allow the requestor to intervene. 

(12) Later discovered records. If the agency becomes 
aware of the existence of records responsive to a request 
which were not provided, the agency should notify the 
requestor in writing and provide a brief explanation of the cir- 
cumstances. 

Notes: 'See also Op. Att'y Gen. 2 (1998). 


See Smith v. Okanogan County, 100 Wn. App. 7, 13, 994 
P.2d 857 (2000) ("When an agency fails to respond as pro- 
vided in RCW 42.17.320 (42.56.520), it violates the act and 
the individual requesting the public record is entitled to a 
statutory penalty."). 


3While an agency can fulfill requests out of order, an 
agency is not allowed to ignore a large request while it is 
exclusively fulfilling smaller requests. The agency should 
strike a balance between fulfilling small and large requests. 


4Smith, 100 Wn. App. at 14. 
5An exception is some state-agency employee personnel 
records. RCW 42.17.295/42.56.110. 


®Daines v. Spokane County, 111 Wn. App. 342, 349, 44 P.3d 
909 (2002) ("an applicant need not exhaust his or her own 
ingenuity to ‘ferret out’ records through some combination 
of ‘intuition and diligent research”). 
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The agency holding the record can also file a RCW 
42.17.330/42.56.540 injunctive action to establish that it is 
not required to release the record or portion of it. 


AMENDATORY SECTION (Amending WSR 06-04-079, 
filed 1/31/06, effective 3/3/06) 


WAC 44-14-04004 Responsibilities of agency in pro- 
viding records. (1) General. An agency may simply pro- 
vide the records or make them available within the five-busi- 
ness day period of the initial response. When it does so, an 
agency should also provide the requestor a written cover let- 
ter or e-mail briefly describing the records provided and 
informing the requestor that the request has been closed. This 
assists the agency in later proving that it provided the speci- 
fied records on a certain date and told the requestor that the 
request had been closed. However, a cover letter or e-mail 
might not be practical in some circumstances, such as when 
the agency provides a small number of records or fulfills rou- 
tine requests. 

An agency can, of course, provide the records sooner 
than five business days. Providing the "fullest assistance" to 
a requestor would mean providing a readily available record 
as soon as possible. For example, an agency might routinely 
prepare a premeeting packet of documents three days in 
advance of a city council meeting. The packet is readily 
available so the agency should provide it to a requestor on the 
same day of the request so he or she can have it for the coun- 
cil meeting. 

(2) Means of providing access. An agency must make 
nonexempt public records "available" for inspection or pro- 
vide a copy. RCW 42.17.270/42.56.080. An agency is only 
required to make records "available" and has no duty to 
explain the meaning of public records.! Making records 
available is often called "access." 

Access to a public record can be provided by allowing 
inspection of the record, providing a copy, or posting the 
record on the agency's web site and assisting the requestor in 
finding it (if necessary). An agency must mail a copy of 
records if requested and if the requestor pays the actual cost 
of postage and the mailing container.? The requestor can 
specify which method of access (or combination, such as 
inspection and then copying) he or she prefers. Different pro- 
cesses apply to requests for inspection versus copying (such 
as copy charges) so an agency should clarify with a requestor 
whether he or she seeks to inspect or copy a public record. 

An agency can provide access to a public record by post- 
ing it on its web site. If requested, an agency should provide 
reasonable assistance to a requestor in finding a public record 
posted on its web site. If the requestor does not have internet 
access, the agency may provide access to the record by allow- 
ing the requestor to view the record on a specific computer 
terminal at the agency open to the public. An agency is not 
required to do so. Despite the availability of the record on the 
agency's web site, a requestor can still make a public records 
request and inspect the record or obtain a copy of it by paying 
the appropriate per-page copying charge. 

(3) Providing records in installments. The act now 
provides that an agency must provide records "if applicable, 
on a partial or installment basis as records that are part of a 
larger set of requested records are assembled or made ready 
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for inspection or disclosure." RCW 42.17.270/42.56.080. 
The purpose of this provision is to allow requestors to obtain 
records in installments as they are assembled and to allow 
agencies to provide records in logical batches. The provision 
is also designed to allow an agency to only assemble the first 
installment and then see if the requestor claims or reviews it 
before assembling the next installments. 

Not all requests should be provided in installments. For 
example, a request for a small number of documents which 
are located at nearly the same time should be provided all at 
once. Installments are useful for large requests when, for 
example, an agency can provide the first box of records as an 
installment. An agency has wide discretion to determine 
when providing records in installments is "applicable." How- 
ever, an agency cannot use installments to delay access by, 
for example, calling a small number of documents an "install- 
ment" and sending out separate notifications for each one. 
The agency must provide the "fullest assistance" and the 
"most timely possible action on requests" when processing 
requests. RCW 42.17.290/42.56.100. 

(4) Failure to provide records. A "denial" of a request 
can occur when an agency: 

Does not have the record; 

Fails to respond to a request; 

Claims an exemption of the entire record or a portion of 
it; or 

Without justification, fails to provide the record after the 
reasonable estimate expires. 

(a) When the agency does not have the record. An 
agency is only required to provide access to public records it 
has or has used.? An agency is not required to create a public 
record in response to a request. 

An agency must only provide access to public records in 
existence at the time of the request. An agency is not obli- 
gated to supplement responses. Therefore, if a public record 
is created or comes into the possession of the agency after the 
request is received by the agency, it is not responsive to the 
request and need not be provided. A requestor must make a 
new request to obtain subsequently created public records. 

Sometimes more than one agency holds the same record. 
When more than one agency holds a record, and a requestor 
makes a request to the first agency, the first agency cannot 
respond to the request by telling the requestor to obtain the 
record from the second agency. Instead, an agency must pro- 
vide access to a record it holds regardless of its availability 
from another agency.’ 

An agency is not required to provide access to records 
that were not requested. An agency does not "deny" a request 
when it does not provide records that are outside the scope of 
the request because they were never asked for. 

(b) Claiming exemptions. 

(i) Redactions. Ifa portion of a record is exempt from 
disclosure, but the remainder is not, an agency generally is 
required to redact (black out) the exempt portion and then 
provide the remainder. RCW 42.17.310(2)/42.56.210((@))) 
(1). There are a few exceptions.» Withholding an entire 
record where only a portion of it is exempt violates the act.° 
Some records are almost entirely exempt but small portions 
remain nonexempt. For example, information revealing the 
identity of a crime victim is exempt from disclosure. RCW 
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42.17.310 (1)(e)/((42-56-240-4e})) 42.56.240(2). If a 


requestor requested a police report in a case in which charges 
have been filed, the agency must redact the victim's identify- 
ing information but provide the rest of the report. 


Statistical information "not descriptive of any readily 
identifiable person or persons" is generally not subject to 
redaction or withholding. RCW 42.17.310(2)/42.56.210 
((@)))(.). For example, if a statute exempted the identity of a 
person who had been assessed a particular kind of penalty, 
and an agency record showed the amount of penalties 
assessed against various persons, the agency must provide the 
record with the names of the persons redacted but with the 
penalty amounts remaining. 


Originals should not be redacted. For paper records, an 
agency should redact materials by first copying the record 
and then either using a black marker on the copy or covering 
the exempt portions with copying tape, and then making a 
copy. It is often a good practice to keep the initial copies 
which were redacted in case there is a need to make addi- 
tional copies for disclosure or to show what was redacted. 
For electronic records such as data bases, an agency can 
sometimes redact a field of exempt information by excluding 
it from the set of fields to be copied. However, in some 
instances electronic redaction might not be feasible and a 
paper copy of the record with traditional redaction might be 
the only way to provide the redacted record. If a record is 
redacted electronically, by deleting a field of data or in any 
other way, the agency must identify the redaction and state 
the basis for the claimed exemption as required by RCW 
42.56.210(3). See (b)(ii) of this subsection. 


(ii) Brief explanation of withholding. When an agency 
claims an exemption for an entire record or portion of one, it 
must inform the requestor of the statutory exemption and pro- 
vide a brief explanation of how the exemption applies to the 
record or portion withheld. RCW 42.17.310(4)/42.56.210 
((4)))(3). The brief explanation should cite the statute the 
agency claims grants an exemption from disclosure. The brief 
explanation should provide enough information for a 
requestor to make a threshold determination of whether the 
claimed exemption is proper. Nonspecific claims of exemp- 
tion such as "proprietary" or "privacy" are insufficient. 


One way to properly provide a brief explanation of the 
withheld record or redaction is for the agency to provide a 
withholding index. It identifies the type of record, its date and 
number of pages, and the author or recipient of the record 
(unless their identity is exempt).’? The withholding index 
need not be elaborate but should allow a requestor to make a 
threshold determination of whether the agency has properly 
invoked the exemption. 


(5) Notifying requestor that records are available. If 
the requestor sought to inspect the records, the agency should 
notify him or her that the entire request or an installment is 
available for inspection and ask the requestor to contact the 
agency to arrange for a mutually agreeable time for inspec- 
tion.’ The notification should recite that if the requestor fails 
to inspect or copy the records or make other arrangements 
within thirty days of the date of the notification that the 
agency will close the request and refile the records. An 
agency might consider on a case-by-case basis sending the 
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notification by certified mail to document that the requestor 
received it. 

If the requestor sought copies, the agency should notify 
him or her of the projected costs and whether a copying 
deposit is required before the copies will be made. The noti- 
fication can be oral to provide the most timely possible 
response. 

(6) Documenting compliance. An agency should have 
a process to identify which records were provided to a 
requestor and the date of production. In some cases, an 
agency may wish to number-stamp or number-label paper 
records provided to a requestor to document which records 
were provided. The agency could also keep a copy of the 
numbered records so either the agency or requestor can later 
determine which records were or were not provided. How- 
ever, the agency should balance the benefits of stamping or 
labeling the documents and making extra copies against the 
costs and burdens of doing so. 

If memorializing which specific documents were offered 
for inspection is impractical, an agency might consider docu- 
menting which records were provided for inspection by mak- 
ing an index or list of the files or records made available for 
inspection. 

Notes: 'Bonamy v. City of Seattle, 92 Wn. App. 403, 409, 960 P.2d 

447 (1998), review denied, 137 Wn.2d 1012, 978 P.2d 1099 
(1999). 

24m. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 86 
Wn. App. 688, 695, 937 P.2d 1176 (1997). 


3Sperr v. City of Spokane, 123 Wn. App. 132, 136-37, 96 
P.3d 1012 (2004). 


4Hearst Corp. v. Hoppe, 90 Wn.2d 123, 132, 580 P.2d 246 
(1978). 


5The two main exceptions to the redaction requirement are 
state "tax information" (RCW 82.32.330 (1)(c)) and law 
enforcement case files in active cases (Newman v. King 
County, 133 Wn.2d 565, 574, 947 P.2d 712 (1997). Neither 
of these two kinds of records must be redacted but rather 
may be withheld in their entirety. 


6Seattle Fire Fighters Union Local No. 27 v. Hollister, 48 
Wn. App. 129, 132, 737 P.2d 1302 (1987). 


Progressive Animal Welfare Soc'y. v. Univ. of Wash., 125 
Wn.2d 243, 271, n.18, 884 P.2d 592 (1994) ("PAWS II"). 


For smaller requests, the agency might simply provide 
them with the initial response or earlier so no notification is 
necessary. 


PROCESSING OF PUBLIC RECORDS REQUESTS— 
ELECTRONIC RECORDS 


AMENDATORY SECTION (Amending WSR 06-04-079, 
filed 1/31/06, effective 3/3/06) 


WAC 44-14-050 ((Reserved-)) Processing of public 
records requests—Electronic records. (1) Requesting 
electronic records. The process for requesting electronic 
public records is the same as for requesting paper public 
records. 

(2) Providing electronic records. When a requestor 
requests records in an electronic format, the public records 
officer will provide the nonexempt records or portions of 
such records that are reasonably locatable in an electronic 
format that is used by the agency and is generally commer- 
cially available, or in a format that is reasonably translatable 
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from the format in which the agency keeps the record. Costs 
for providing electronic records are governed by WAC 44- 
14-07003. 


(3) Customized access to data bases. With the consent 
of the requestor, the agency may provide customized access 
under RCW 43.105.280 if the record is not reasonably locat- 
able or not reasonably translatable into the format requested. 
The (agency) may charge a fee consistent with RCW 43.105.- 
280 for such customized access. 


Comments to WAC 44-14-050 


NEW SECTION 


WAC 44-14-05001 Access to electronic records. The 
Public Records Act does not distinguish between paper and 
electronic records. Instead, the act explicitly includes elec- 
tronic records within its coverage. The definition of "public 
record" includes a "writing," which in turn includes "existing 
data compilations from which information may be obtained 
or translated." RCW 42.17.020(48) (incorporated by refer- 
ence into the act by RCW 42.56.010). Many agency records 
are now in an electronic format. Many of these electronic 
formats such as Windows® products are generally available 
and are designed to operate with other computers to quickly 
and efficiently locate and transfer information. Providing 
electronic records can be cheaper and easier for an agency 
than paper records. Furthermore, RCW 43.105.250 provides: 
"It is the intent of the legislature to encourage state and local 
governments to develop, store, and manage their public 
records and information in electronic formats to meet their 
missions and objectives. Further, it is the intent of the legis- 
lature for state and local governments to set priorities for 
making public records widely available electronically to the 
public." In general, an agency should provide electronic 
records in an electronic format if requested in that format. 
Technical feasibility is the touchstone for providing elec- 
tronic records. An agency should provide reasonably locat- 
able electronic public records in either their original gener- 
ally commercially available format (such as an Acrobat 
PDF® file) or, if the records are not in a generally commer- 
cially available format, the agency should provide them in a 
reasonably translatable electronic format if possible. In the 
rare cases when the requested electronic records are not rea- 
sonably locatable, or are not in a generally commercially 
available format or are not reasonably translatable into one, 
the agency might consider customized access. See WAC 44- 
14-05004. An agency may recover its actual costs for provid- 
ing electronic records, which in many cases is de minimis. 
See WAC 44-14-050(3). What is technically feasible in one 
situation may not be in another. Not all agencies, especially 
smaller units of local government, have the electronic 
resources of larger agencies and some of the generalizations 
in these model rules may not apply every time. If an agency 
initially believes it cannot provide electronic records in an 
electronic format, it should confer with the requestor and the 
two parties should attempt to cooperatively resolve any tech- 
nical difficulties. See WAC 44-14-05003. It is usually a 
purely technical question whether an agency can provide 
electronic records in a particular format in a specific case. 
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NEW SECTION 


WAC 44-14-05002 "Reasonably locatable" and 
"reasonably translatable" electronic records. (1) "Rea- 
sonably locatable" electronic records. The act obligates an 
agency to provide nonexempt "identifiable. ..records." RCW 
42.56.080. An "identifiable record" is essentially one that 
agency staff can "reasonably locate." WAC 44-14-04002(2). 
Therefore, a general summary of the "identifiable record" 
standard as it relates to electronically locating public records 
is that the act requires an agency to provide a nonexempt 
"reasonably locatable" record. This does not mean that an 
agency can decide if a request is "reasonable" and only fulfill 
those requests. Rather, "reasonably locatable" is a concept, 
grounded in the act, for analyzing electronic records issues. 

In general, a "reasonably locatable" electronic record is 
one which can be located with typical search features and 
organizing methods contained in the agency's current soft- 
ware. For example, a retained e-mail containing the term 
"XYZ" is usually reasonably locatable by using the e-mail 
program search feature. However, an e-mail search feature 
has limitations, such as not searching attachments, but is a 
good starting point for the search. Information might be "rea- 
sonably locatable" by methods other than a search feature. 
For example, a request for a copy of all retained e-mails sent 
by a specific agency employee for a particular date is "rea- 
sonably locatable" because it can be found utilizing a com- 
mon organizing feature of the agency's e-mail program, a 
chronological "sent" folder. Another indicator of what is 
"reasonably locatable" is whether the agency keeps the infor- 
mation in a particular way for its business purposes. For 
example, an agency might keep a data base of permit holders 
including the name of the business. The agency does not sep- 
arate the businesses by whether they are publicly traded cor- 
porations or not because it has no reason to do so. A request 
for the names of the businesses which are publicly traded is 
not "reasonably locatable" because the agency has no busi- 
ness purpose for keeping the information that way. In such a 
case, the agency should provide the names of the businesses 
(assuming they are not exempt from disclosure) and the 
requestor can analyze the data base to determine which busi- 
nesses are publicly traded corporations. 

(2) "Reasonably translatable" electronic records. 
The act requires an agency to provide a "copy" of nonexempt 
records (subject to certain copying charges). RCW 42.56.070 
(1) and 42.56.080. To provide a photocopy of a paper record, 
an agency must take some reasonable steps to mechanically 
translate the agency's original document into a useable copy 
for the requestor such as copying it in a copying machine. 
Similarly, an agency must take some reasonable steps to pre- 
pare an electronic copy of an electronic record or a paper 
record. Providing an electronic copy is analogous to provid- 
ing a paper record: An agency must take reasonable steps to 
translate the agency's original into a useable copy for the 
requestor. 

The "reasonably translatable" concept typically operates 
in three kinds of situations: 

(a) An agency has only a paper record; 

(b) An agency has an electronic record in a generally 
commercially available format (such as a Windows® prod- 
uct); or 
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(c) An agency has an electronic record in an electronic 
format but the requestor seeks a copy in a different electronic 
format. 

The following examples assume no redactions are neces- 
sary. 

(i) Agency has paper-only records. When an agency 
only has a paper copy of a record, an example of a "reason- 
ably translatable" copy would be scanning the record into an 
Adobe Acrobat PDF® file and providing it to the requestor. 
The agency could recover its actual cost for scanning. See 
WAC 44-14-07003. Providing a PDF copy of the record is 
analogous to making a paper copy. However, if the agency 
lacked a scanner (such as a small unit of local government), 
the record would not be "reasonably translatable" with the 
agency's own resources. In such a case, the agency could 
provide a paper copy to the requestor. 

(ii) Agency has electronic records in a generally com- 
mercially available format. When an agency has an elec- 
tronic record in a generally commercially available format, 
such as an Excel® spreadsheet, and the requestor requests an 
electronic copy in that format, no translation into another for- 
mat is necessary; the agency should provide the spreadsheet 
electronically. Another example is where an agency has an 
electronic record in a generally commercially available for- 
mat (such as Word®) and the requestor requests an electronic 
copy in Word®. An agency cannot instead provide a Word- 
Perfect® copy because there is no need to translate the elec- 
tronic record into a different format. In the paper-record con- 
text, this would be analogous to the agency intentionally 
making an unreadable photocopy when it could make a legi- 
ble one. Similarly, the WordPerfect® "translation" by the 
agency is an attempt to hinder access to the record. In this 
example, the agency should provide the document in Word® 
format. Electronic records in generally commercially avail- 
able formats such as Word® could be easily altered by the 
requestor. Requestors should note that altering public 
records and then intentionally passing them off as exact cop- 
ies of public records might violate various criminal and civil 
laws. 

(iii) Agency has electronic records in an electronic 
format other than the format requested. When an agency 
has an electronic record in an electronic format (such as a 
Word® document) but the requestor seeks a copy in another 
format (such as WordPerfect®), the question is whether the 
agency's document is "reasonably translatable" into the 
requested format. If the format of the agency document 
allows it to "save as" another format without changing the 
substantive accuracy of the document, this would be "reason- 
ably translatable." The agency's record might not translate 
perfectly, but it was the requestor who requested the record in 
a format other than the one used by the agency. Another 
example is where an agency has a data base in a unique for- 
mat that is not generally commercially available. A requestor 
requests an electronic copy. The agency can convert the data 
in its unique system into a near-universal format such as a 
comma-delimited or tab-delimited format. The requestor can 
then convert the comma-delimited or tab-delimited data into 
a data base program (such as Access®) and use it. The data 
in this example is "reasonably translatable" into a comma- 
delimited or tab-delimited format so the agency should do so. 
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A final example is where an agency has an electronic record 
in a generally commercially available format (such as 
Word®) but the requestor requests a copy in an obscure word 
processing format. The agency offers to provide the record in 
Word® format but the requestor refuses. The agency can 
easily convert the Word® document into a standard text file 
which, in turn, can be converted into most programs. The 
Word® document is "reasonably translatable" into a text file 
so the agency should do so. It is up to the requestor to convert 
the text file into his or her preferred format, but the agency 
has provided access to the electronic record in the most tech- 
nically feasible way and not attempted to hinder the 
requestor's access to it. 

(3) Agency should keep an electronic copy of the elec- 
tronic records it provides. An electronic record is usually 
more susceptible to manipulation and alteration than a paper 
record. Therefore, an agency should keep, when feasible, an 
electronic copy of the electronic records it provides to a 
requestor to show the exact records it provided. Addition- 
ally, an electronic copy might also be helpful when respond- 
ing to subsequent electronic records requests for the same 
records. 


NEW SECTION 


WAC 44-14-05003 Parties should confer on technical 
issues. Technical feasibility can vary from request to request. 
When a request for electronic records involves technical 
issues, the best approach is for both parties to confer and 
cooperatively resolve them. Often a telephone conference 
will be sufficient. This approach is consistent with the 
requirement that agencies provide the "fullest assistance" to a 
requestor. RCW 42.56.100 and WAC 44-14-04003(2). Fur- 
thermore, if a requestor files an enforcement action under the 
act to obtain the records, the burden of proof is on the agency 
to justify its refusal to provide the records. RCW 42.56.550 
(1). If the requestor articulates a reasonable technical alterna- 
tive to the agency's refusal to provide the records electroni- 
cally or in the requested format, and the agency never offered 
to confer with the requestor, the agency will have difficulty 
proving that its refusal was justified. 


NEW SECTION 


WAC 44-14-05004 Customized access. When locating 
the requested records or translating them into the requested 
format cannot be done without specialized programming, 
RCW 43.105.280 allows agencies to charge some fees for 
"customized access." The statute provides: "Agencies 
should not offer customized electronic access services as the 
primary way of responding to requests or as a primary source 
of revenue." Most public records requests for electronic 
records can be fulfilled based on the "reasonably locatable" 
and "reasonably translatable" standards. Resorting to cus- 
tomized access should not be the norm. An example of where 
"customized access" would be appropriate is if a state 
agency's old computer system stored data in a manner in 
which it was impossible to extract the data into comma- 
delimited or tab-delimited formats, but rather required a pro- 
grammer to spend more than a nominal amount of time to 
write computer code specifically to extract it. Before resort- 
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ing to customized access, the agency should confer with the 
requestor to determine if a technical solution exists not 
requiring the specialized programming. 


NEW SECTION 


WAC 44-14-05005 Relationship of Public Records 
Act to court rules on discovery of "electronically stored 
information." The December 2006 amendments to the Fed- 
eral Rules of Civil Procedure provide guidance to parties in 
litigation on their respective obligations to provide access to, 
or produce, "electronically stored information." See Federal 
Rules of Civil Procedure 26 and 34. The obligations of state 
and local agencies under those federal rules (and under any 
state-imposed rules or procedures that adopt the federal rules) 
to search for and provide electronic records may be different, 
and in some instances more demanding, than those required 
under the Public Records Act. The federal discovery rules 
and the Public Records Act are two separate laws imposing 
different standards. However, sometimes requestors make 
public records requests to obtain evidence that later may be 
used in non-Public Records Act litigation against the agency 
providing the records. Therefore, it may be prudent for agen- 
cies to consult with their attorneys regarding best practices of 
retaining copies of the records provided under the act so there 
can be no question later of what was and what was not pro- 
duced in response to the request in the event that electronic 
records, or records derived from them, become issues in 
court. 


AMENDATORY SECTION (Amending WSR 06-04-079, 
filed 1/31/06, effective 3/3/06) 


WAC 44-14-070 Costs of providing copies of public 
records. (1) Costs for paper copies. There is no fee for 
inspecting public records. A requestor may obtain standard 
black and white photocopies for (amount) cents per page and 
color copies for (amount) cents per page. 

(If agency decides to charge more than fifteen cents per 
page, use the following language:) The (name of agency) 
charges (amount) per page for a standard black and white 
photocopy ofa record selected by a requestor. A statement of 
the factors and the manner used to determine this charge is 
available from the public records officer. 

Before beginning to make the copies, the public records 
officer or designee may require a deposit of up to ten percent 
of the estimated costs of copying all the records selected by 
the requestor. The public records officer or designee may also 
require the payment of the remainder of the copying costs 
before providing all the records, or the payment of the costs 
of copying an installment before providing that installment. 
The (name of agency) will not charge sales tax when it makes 
copies of public records. 

(2) Costs for electronic records. The cost of electronic 
copies of records shall be (amount) for information on a 
((fleppy-disk-andtamount) fer information on-a)) CD-ROM. 
(If the agency has scanning equipment at its offices: The cost 
of scanning existing (agency) paper or other nonelectronic 
records is (amount) per page.) There will be no charge for e- 
mailing electronic records to a requestor, unless another cost 
applies such as a scanning fee. 
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(3) Costs of mailing. The (name of agency) may also 
charge actual costs of mailing, including the cost of the ship- 
ping container. 

(4) Payment. Payment may be made by cash, check, or 
money order to the (name of agency). 


AMENDATORY SECTION (Amending WSR 06-04-079, 
filed 1/31/06, effective 3/3/06) 


WAC 44-14-07003 Charges for electronic records. 
((Reserved-)) Providing copies of electronic records usually 
costs the agency and requestor less than making paper copies. 
Agencies are strongly encouraged to provide copies of elec- 
tronic records in an electronic format. See RCW 43.105.250 
(encouraging state and local agencies to make "public records 
widely available electronically to the public."). As with 
charges for paper copies, "actual cost" is the primary factor 
for charging for electronic records. In many cases, the 
"actual cost" of providing an existing electronic record is de 
minimis. For example, a requestor requests an agency to e- 
mail an existing Excel® spreadsheet. The agency should not 
charge for the de minimis cost of electronically copying and 
e-mailing the existing spreadsheet. The agency cannot 
attempt to charge a per-page amount for a paper copy when it 
has an electronic copy that can be easily provided at nearly no 
cost. However, if the agency has a paper-only copy of a 
record and the requestor requests an Adobe Acrobat PDF® 
copy, the agency incurs an actual cost in scanning the record 
(if the agency has a scanner at its offices). Therefore, an 
agency can establish a scanning fee for records it scans. 
Agencies are encouraged to compare their scanning and other 
copying charges to the rates of outside vendors. See WAC 
44-14-07001. 


WSR 07-13-062 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
[Filed June 18, 2007, 8:48 a.m., effective July 19, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: To ensure the security of real estate examina- 
tions. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 308-124A-450. 

Statutory Authority for Adoption: RCW 18.85.040(1) 
Director general powers and duties. 

Adopted under notice filed as WSR 07-10-035 on April 
24, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
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Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 


Date Adopted: June 18, 2007. 


Ralph Osgood 
Assistant Director 


Business and Professions Division 


AMENDATORY SECTION (Amending WSR 93-24-096, 
filed 11/30/93, effective 1/1/94) 


WAC 308-124A-450 Examination procedures. (1) 
Each applicant will be required to present one piece of posi- 
tive identification which bears a photograph of the applicant. 
(ithe event the-appleant has _ne-phete identification, the 
applheantiwill be required to-make_prierarrangements with 
the department nettater than tenswerkinge days _prierte the 
examéinatien.)) Failure to produce the required identification 
will result in the applicant being refused admission to the 
examination. 


(2) Applicants will be required to refrain from: 


(a) Talking to other examinees during the examination 
unless specifically directed or permitted to do so by a test 


monitor. (Any epphicent Observed AONE OF 0BD E 10 


matertals-and/or-netes_from the testing room will be subject 
te-denialofateense-)) 


(b) Attempting to communicate or record any informa- 


tion. 
(c) Using unauthorized materials during any portion of 
the examination. 


(d) Removing test materials and/or notes from the testing 
room. 


(e) Disruptive behavior. 


(3) Applicants who participate in ((disruptive-behavior 
during the-examination)) any activity listed in subsection (2) 


of this section will be required to turn in their test materials to 
the test monitor and leave the examination site. Their oppor- 
tunity to sit for the examination will be forfeited. Their 
answer sheet will be voided. A voided answer sheet will not 
be scored and the examination fee will not be refunded. A 
candidate must then reapply to take the examination. 


(4) Any applicant who was removed from the testing site 
for any of the reasons listed in subsection (2) of this section 
will be required to submit a letter to the department request- 
ing permission to retest and stating the circumstances of the 
event. After receipt of the applicant's letter, the department 
will review the proctor's report and the applicant's letter and 
may deny testing for up to one year. 


Permanent 


WSR 07-13-067 


WSR 07-13-067 
PERMANENT RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed June 18, 2007, 11:46 a.m., effective July 19, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Clarification needs to be added to chapter 392- 
144 WAC informing school districts they are required to 
obtain an original, current, and complete school bus driving 
record from the department of licensing. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 392-144-110, 392-144-120, and 392-144- 
160. 

Statutory Authority for Adoption: RCW 28A.160.210. 

Adopted under notice filed as WSR 07-10-027 on April 
23, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 3, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 3, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 3, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 6, 2007. 


Dr. Terry Bergeson 
State Superintendent 


AMENDATORY SECTION (Amending WSR 06-15-010, 
filed 7/6/06, effective 8/6/06) 


WAC 392-144-110 Temporary authorizations— 
Requirements and issuing procedures. (1) A temporary 
school bus driver authorization may be issued by the superin- 
tendent of public instruction upon application by an autho- 
rized representative of the employing school district when the 
following has been provided: 

(a) Verification of successful completion of the school 
bus driver training course. 

(b) Verification that it has on file a copy of a current and 
valid medical examiner's certificate. 

(c) Verification that it has on file ((a)) an original, cur- 
rent ((five-year)) and complete school bus driver's abstract, 
including departmental actions, of the applicant's employ- 
ment and nonemployment driving record ((#ssvedy)) 
obtained from the department of licensing verifying compli- 
ance with all provisions of this chapter. The issue date of this 
abstract must be within sixty calendar days prior to the date 
the application is being submitted for temporary authoriza- 
tion. 

(d) Verification that it has on file a disclosure statement 
in compliance with preemployment inquiry regulations in 
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WAC 162-12-140, signed by the applicant, specifying all 
convictions which relate to fitness to perform the job of a 
school bus driver under WAC 392-144-103 and all crimes 
against children or other persons, that meets the requirements 
of RCW 43.43.834(2). 

(e) Verification that it has requested a criminal record 
check as required under chapter 28A.400 RCW and the date 
of such request. 

(f) Verification that it has on file an applicant's disclo- 
sure of all serious behavioral problems which explains the 
nature of all such problems and/or conditions, a listing of the 
names, addresses, and telephone numbers of all doctors, psy- 
chologists, psychiatrists, counselors, therapists, or other 
health care practitioners of any kind or hospitals, clinics, or 
other facilities who have examined and/or treated the appli- 
cant for such problems and/or conditions and dates of exami- 
nations, therapy, or treatment and the school district has 
determined that any reported serious behavioral problem 
does not endanger the education welfare or personal safety of 
students, teachers, bus drivers, or other colleagues. 

(g) Verification that the applicant complies with all of 
the requirements for authorized school bus drivers set forth in 
this chapter except for a first-aid card and/or the results of a 
criminal record check. 

(2) Upon approval of the temporary authorization, notice 
will be provided to the employing school district. 

(3) The temporary authorization shall be valid for a 
period of sixty calendar days. The temporary authorization 
may be renewed by approval of the regional transportation 
coordinator when the results of the criminal background 
check have not been received. 


AMENDATORY SECTION (Amending WSR 06-15-010, 
filed 7/6/06, effective 8/6/06) 


WAC 392-144-120 School bus driver authoriza- 
tion—Requirements and issuing procedures. A school bus 
driver authorization may be issued by the superintendent of 
public instruction upon application by an authorized repre- 
sentative of the employing school district subject to compli- 
ance with the following provisions: 

(1) The employing school district shall forward to the 
superintendent of public instruction the following verifica- 
tions relating to the applicant: 

(a) Verification of successful completion of the school 
bus driver training course taught by an authorized school bus 
driver instructor. 

(b) Verification that it has on file a copy of a current and 
valid medical examiner's certificate. 

(c) Verification that it has on file ((a)) an original, cur- 
rent ((f#ve-year)) and complete school bus driver's abstract, 
including departmental actions, of the applicant's employ- 
ment and nonemployment driving record ((#ssued¥)) 
obtained from the department of licensing verifying compli- 
ance with all provisions of this chapter. The issue date of this 
abstract must be within sixty calendar days prior to the date 
an application was submitted for temporary authorization. If 
no request for a temporary school bus authorization was sub- 
mitted, the issue date must be within sixty calendar days prior 
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to the date of application of the school bus driver authoriza- 
tion. 

(d) Verification that the applicant has a current and valid 
first-aid card. 

(e) Verification that it has on file a disclosure statement 
in compliance with preemployment inquiry regulations in 
WAC 162-12-140, signed by the applicant, specifying all 
convictions which relate to fitness to perform the job of a 
school bus driver under WAC 392-144-103 and all crimes 
against children or other persons, that meets the requirements 
of RCW 43.43.834(2). 

(f) Verification that it has on file the results of a criminal 
record check as required under chapter 28A.400 RCW and 
that such results establish that the applicant has not commit- 
ted any offense which constitutes grounds for denying, sus- 
pending, or revoking an authorization under this chapter and 
the date of such request. 

(g) Verification that it has on file an applicant's disclo- 
sure of all serious behavioral problems which explains the 
nature of all such problems and/or conditions, a listing of the 
names, addresses, and telephone numbers of all doctors, psy- 
chologists, psychiatrists, counselors, therapists, or other 
health care practitioners of any kind or hospitals, clinics, or 
other facilities who have examined and/or treated the appli- 
cant for such problems and/or conditions and dates of exami- 
nations, therapy, or treatment and the school district has 
determined that any reported serious behavioral problem 
does not endanger the educational welfare or personal safety 
of students, teachers, school bus drivers, or other colleagues. 

(h) Verification that the applicant complies with all of 
the requirements for authorized school bus drivers set forth in 
this chapter. 

(2) Upon approval of an application, the superintendent 
of public instruction shall issue a notice of school bus driver 
authorization to the employing school district. 

(3) Subsequent authorizations for an individual driver 
with new or additional employing school districts must be 
issued from the superintendent of public instruction to such 
districts prior to the operation of any motor vehicle for the 
transportation of children. 

(4) The superintendent of public instruction will provide 
each school district with a list of their authorized school bus 
drivers and each authorized school bus driver's status. 


AMENDATORY SECTION (Amending WSR 06-15-010, 
filed 7/6/06, effective 8/6/06) 


WAC 392-144-160 School district—Verification of 
driver's continuing compliance. (1) Every school district 
shall evaluate each authorized school bus driver for continu- 
ing compliance with the provisions of this chapter annually. 
The results of this evaluation of all drivers shall be forwarded 
to the superintendent of public instruction on SPI Form 1799, 
Verification Statement and Confirmation of Updated 
Records, no later than November 15th of each year. 

(2) This report shall verify that each authorized school 
bus driver's medical examination certificate expiration date, 
first-aid expiration date, driver's license expiration date and 
most recent school bus driver in-service training date has 
been updated in compliance with OSPI procedures. 
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(3) This report shall verify that each authorized school 
bus driver has made an updated disclosure in writing and 
signed and sworn under penalty of perjury which updates the 
disclosure required in WAC 392-144-102(4). 

(4) This report shall verify that a current and original 
school bus driver's abstract has been obtained from the 
department of licensing on each authorized school bus 
driver((‘s-five-year)) and the driving record is in compliance 
with WAC 392-144-103. 

(5) This report shall verify that each authorized school 
bus driver remains in compliance with the physical require- 
ments of WAC 392-144-102(5). 

(6) This report shall be a written verification that the 
evaluation has been conducted in accordance with the 
requirements of this chapter and that all drivers are in compli- 
ance, or if all drivers are not in compliance, a list of drivers 
who are out of compliance and the reason for noncompliance 
shall be provided. 


WSR 07-13-071 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
(Podiatric Medical Board) 
[Filed June 18, 2007, 2:21 p.m., effective July 19, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: WAC 246-922-001 Scope of practice, the 
amended rule identifies which practitioners may provide 
anesthesia services for surgical patients of podiatric physi- 
cians. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 246-922-001. 

Statutory Authority for Adoption: RCW 18.22.015. 

Adopted under notice filed as WSR 06-24-134 on 
December 6, 2006. 

A final cost-benefit analysis is available by contacting 
Arlene Robertson, P.O. Box 47866, Olympia, WA 98504- 
7866, phone (360) 236-4945, fax (360) 236-2406, e-mail 
arlene.robertson@doh.wa.gov. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: June 18, 2007. 


Blake T. Maresh 
Executive Director 
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AMENDATORY SECTION (Amending Order 158B, filed 
4/25/91, effective 5/26/91) 


WAC 246-922-001 Scope of practice. (1) An "ailment 
of the human foot" as set forth in RCW 18.22.010 is defined 
as any condition, symptom, disease, complaint, or disability 
involving the functional foot. The functional foot includes the 
anatomical foot and any muscle, tendon, ligament, or other 
soft tissue structure directly attached to the anatomical foot 
and which impacts upon or affects the foot or foot function 
and osseous structure up to and including the articulating sur- 
faces of the ankle joint. 

(2) In diagnosing or treating the ailments of the func- 
tional foot, a podiatric physician and surgeon is entitled to 
utilize medical, surgical, mechanical, manipulative, radiolog- 
ical, and electrical treatment methods and the diagnostic pro- 
cedure or treatment method may be utilized upon an anatom- 
ical location other than the functional foot. The diagnosis and 
treatment of the foot includes diagnosis and treatment neces- 
sary for preventive care of the well foot. 

(3) A podiatric physician and surgeon may examine, 
diagnose, and commence treatment of ailments for which dif- 
ferential diagnoses include an ailment of the human foot. 
Upon determination that the condition presented is not an ail- 
ment of the human foot, the podiatric physician and surgeon 
shall obtain an appropriate consultation or make an appropri- 
ate referral to a licensed health care practitioner authorized by 
law to treat systemic conditions. The podiatric physician and 
surgeon may take emergency actions as are reasonably neces- 
sary to protect the patient's health until the intervention of a 
licensed health care practitioner authorized by law to treat 
systemic conditions. 

(4) A podiatric physician and surgeon may diagnose or 
treat an ailment of the human foot caused by a systemic con- 
dition provided an appropriate consultation or referral for the 
systemic condition is made to a licensed health care practitio- 
ner authorized by law to treat systemic conditions. 

(5) A podiatric physician and surgeon shall not adminis- 
ter a general or spinal anesthetic, however, a podiatric physi- 
cian and surgeon may treat ailments of the human foot when 
the treatment requires use of a general or spinal anesthetic 
provided that the administration of the general or spinal anes- 
thetic is by ((eranderthe-supervisier-ef)) a physician autho- 
rized under chapter 18.71 or 18.57 RCW; or a certified regis- 
tered nurse anesthetist authorized under chapter 18.79 RCW. 


WSR 07-13-076 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
(Board of Psychology) 
[Filed June 18, 2007, 2:22 p.m., effective July 19, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: WAC 246-924-485 Delegation of authority to 
initiate investigations. This new rule pertains to delegation of 
authority to department of health (DOH) staff and a board 
member licensed under chapter 18.83 RCW after complaints 
have been assessed. 
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Statutory Authority for Adoption: RCW 18.83.050 and 
18.130.050. 

Adopted under notice filed as WSR 07-06-084 on March 
7, 2007. 

Changes Other than Editing from Proposed to Adopted 
Version: The following language was added to the beginning 
of the rule: "In addition to its existing authority to initiate an 
investigation." The board believes it's important to add this 
language to help maintain current processes. The case man- 
agement team was clarified to read, "three member case man- 
agement team," to indicate the number of individuals 
required to make a decision about an investigation. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 1, Amended 0, Repealed 0. 

Date Adopted: June 18, 2007. 


Betty Moe 
Program Manager 


NEW SECTION 


WAC 246-924-485 Delegation of authority to initiate 
investigations. In addition to its existing authority to initiate 
an investigation, the board delegates to a case management 
team the authority to initiate an investigation when the board 
or the department receives information, by means of a com- 
plaint or otherwise, that a licensee may have engaged in 
unprofessional conduct or may be unable to practice with rea- 
sonable skill and safety by reason of a mental or physical 
condition. The three member case management team must 
include a board member licensed under chapter 18.83 RCW, 
the executive director or his or her designee, and a staff attor- 
ney. A majority of the team must agree to initiate an investi- 
gation. The majority must include the board member repre- 
sentative. 


WSR 07-13-079 
PERMANENT RULES 
DEPARTMENT OF 
FINANCIAL INSTITUTIONS 
[Filed June 18, 2007, 4:47 p.m., effective July 19, 2007] 


Effective Date of Rule: Thirty-one days after filing. 
Purpose: The proposed rules will give applicants access 
to the brief adjudicative proceeding process if their loan orig- 
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inator license application under the Mortgage Broker Prac- 
tices Act (chapter 19.146 RCW) is denied. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 208-660-350. 

Statutory Authority for Adoption: RCW 43.320.040, 
19.146.223, chapter 19, Laws of 2006. 

Adopted under notice filed as WSR 07-09-027 on May 2 
[April 9], 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: June 18, 2007. 

Deborah Bortner, Director 
Division of Consumer Services 


AMENDATORY SECTION (Amending WSR 06-23-137, 
filed 11/21/06, effective 1/1/07) 


WAC 208-660-350 Loan originators—Licensing. (1) 
How do I apply for a loan originator license? 

(a) Pass a licensing test. You must take and pass a test 
that assesses your knowledge of the mortgage business and 
related regulations. See WAC 208-660-360, Loan origina- 
tors—Testing. 

(b) Submit an application. The application form will 
be prescribed by the director. 

(c) Prove your identity. You must provide information 
to prove your identity. 

(d) Pay the application fee. You must pay an applica- 
tion fee to cover the department's cost of processing and 
reviewing applications. See WAC 208-660-550, Department 
fees and costs. 

(2) In addition to reviewing my application, what else 
will the department consider to determine if I qualify for 
a loan originator license? 

(a) General fitness and prior compliance actions. The 
department will investigate your background to see that you 
demonstrate the experience, character, and general fitness 
that commands the confidence of the community and creates 
a belief that you will conduct business honestly and fairly 
within the purposes of the act. This investigation may include 
a review of the number and severity of complaints filed 
against you, or any person you were responsible for, and a 
review of any investigation or enforcement activity taken 
against you, or any person you were responsible for, in this 
state, or any jurisdiction. 
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(b) License suspensions or revocations. You are not 
eligible for a loan originator license if you have been found to 
be in violation of the act or the rules, or have had a license 
issued under the act or any similar state statute suspended or 
revoked within five years of the filing of the present applica- 
tion. 

(c) Criminal history. You are not eligible for a loan 
originator license if you have been convicted of a gross mis- 
demeanor involving dishonesty or financial misconduct, or a 
felony, within seven years of the filing of the present applica- 
tion. 

(3) May I originate residential mortgage loans in 
Washington without a loan originator license? Persons 
conducting the business of a loan originator without an active 
loan originator license must fall under one of the following 
categories of exemption from loan originator licensing: 

(a) Persons conducting residential mortgage loan busi- 
ness exclusively for any exempt person under RCW 19.146.- 
020 (1)(a)(@); or 

(b) The exclusive agents conducting residential mort- 
gage loan business for any exempt person under RCW 
19.146.020 (1)(a)(ii); or 

(c) The bona fide employees conducting residential 
mortgage loan business exclusively for any exempt person 
under RCW 19.146.020 (1)(b), (e), (g) or (h); or 

(d) Those persons exempt under RCW 19.146.020 (1)(c) 
or (d). 

(4) What will happen if my loan originator license 
application is incomplete? The department will reject and 
return the entire application package to you with a notice 
identifying the incomplete, missing, or inaccurate informa- 
tion. You must follow the department's directions to correct 
the problems. You may then resubmit the application pack- 
age. 

(5) How do I withdraw my application for a loan orig- 
inator license? Provide the department with a written 
request to withdraw your application in a form prescribed by 
the director. 

(6) When will the department consider my loan orig- 
inator license application to be abandoned? Ifyou do not 
respond within ten business days to the department's second 
request for information, your loan originator license applica- 
tion is considered abandoned. Failure to provide the 
requested information will not affect new applications filed 
after the abandonment. You may reapply by submitting a new 
application package. 

(7) What happens if the department denies my appli- 
cation for a loan originator license, and what are my 
rights if the license is denied? (a) The department will 
notify you if your application is denied. You will receive a 
refund of any unused portion of the application fee. 

(b) If your license application lists any mortgage bro- 
kers, the department will also notify the mortgage brokers of 
the license denial. 

(c) Under the Administrative Procedure Act, chapter 
34.05 RCW, you have the right to request an-administrative 
hearingonthe-dentat brief adjudicative proceeding. To 
request a hearing, notify the department, in writing, within 
twenty days from the date of the director's notice to you noti- 
fying you your license application has been denied. 
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(i) Brief Adjudicative Proceeding Adopted. The director 
adopts RCW 34.05.482 through 34.05.494 to administer brief 
adjudicative proceedings under WAC 208-660-350. 

(ii) Presiding Officer. Brief adjudicative proceedings are 
conducted by a presiding officer designated by the director. 
The presiding officer must have department expertise in the 
subject matter, but must not have personally participated in 
the department's licensing application denial, or work in the 
department's division of consumer services, or such other 
division within the department delegated by the director to 
oversee implementation of the act and these rules. 

(iii) Preliminary Records. The preliminary record for the 
brief adjudicative proceeding consists of the application and 
all associated documents including all documents relied upon 
by the department to deny the application and all correspon- 
dence between the applicant and the department regarding 

(iv) Notice of Hearing. The department will set the date, 
time, and place of the hearing, giving at least seven business 
days notice to the applicant. 

(v) Written Documents. The applicant or their represen- 
tatives may present written documentation. The presiding 
officer must designate the date for submission of written doc- 
uments. 

(vi) Oral Argument. The presiding officer may exercise 
discretion in allowing oral argument. 

(vii) Witnesses. Witnesses will not be allowed to testify. 

(viii) Agency Expertise Considered. The presiding 
officer may rely upon agency expertise in addition to the 
written record as a basis for a decision. 

(ix) Initial Order. The presiding officer must make a 
written initial order within ten business days of the final date 
for submission of materials, or oral argument, if any. The ini- 
tial order will become final twenty-one days after service on 
the applicant unless the applicant requests an administrative 
review or the department decides to review the matter. 

(8) How will the department provide me with my loan 
originator license? The department may use any of the fol- 
lowing methods to provide you with your loan originator 
license: 

(a) A printed paper license sent to you by regular mail. 

(b) A license sent to you electronically that you may 
print. 

(c) A license verification available on the department's 
web site and accessible for viewing by the public. 

(9) May I transfer, sell, trade, assign, loan, share, or 
give my loan originator license to someone else? No. A 
loan originator license authorizes only the individual named 
on the license to conduct the business at the location listed on 
the license. 

(10) How do I change information on my loan origi- 
nator license? You must file a license amendment applica- 
tion with the department, in a form prescribed by the depart- 
ment within thirty days of the change occurring. 

(11) If I am employed by a bank or other exempt 
entity may I apply for and receive a loan originator 
license? Yes, you may apply for a license at any time. How- 
ever, if you are not working for a licensed mortgage broker, 
your license will be considered inactive. 
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(12) What is an inactive loan originator's license? If 
an individual holds a loan originator license but is not work- 
ing with a licensed mortgage broker, they hold an inactive 
license. A person holding an inactive license may not hold 
themselves out as a licensed loan originator. 

(13) When my loan originator's license is inactive, am 
I subject to the director's enforcement authority? Yes. 
Your license is granted under specific authority of the direc- 
tor and under certain situations you may be subject to the 
director's authority even if you are not doing any activity cov- 
ered by the act. 

(14) When my loan originator license is inactive, must 
I continue to pay annual fees, and complete continuing 
education for that year? Yes. You must comply with all the 
annual licensing requirements or you will be unable to renew 
your inactive loan originator license. 

(15) May I originate loans from a web site when my 
license is inactive? You may not originate loans, or engage 
in any activity that requires a license under the act, while your 
license is inactive, except as allowed in subsection (3) of this 
section. 

(16) How do I activate my loan originator license? 
When the department receives a notice, in a form prescribed 
by the department, from a licensed mortgage broker estab- 
lishing a working relationship with you, your loan originator 
license will become active. The department will notify you 
and all mortgage brokers you are working with of the new 
working relationship established by the licensed mortgage 
broker. 

(17) When may the department issue interim loan 
originator licenses? To prevent an undue delay, the director 
may issue interim loan originator licenses with a fixed expi- 
ration date. The license applicant must have substantially met 
the initial licensing requirements, as determined by the direc- 
tor, to receive an interim license. 

For purposes of this section, undue delay includes the 
adjustment of license expiration or renewal dates to coincide 
with the implementation of systems designed to assist in uni- 
formity and provide data repositories of licensing informa- 
tion. 

One example of having substantially met the initial 
licensing requirements is: Submitting a complete applica- 
tion, paying all application fees, and the department having 
received and reviewed the results of the applicant's back- 
ground check. 

(18) When does my loan originator license expire? 
The loan originator license expires annually. The expiration 
date is shown on the license. If the license is an interim 
license, it may expire in less than one year. 

(19) How do I renew my loan originator license? 

(a) Before the license expiration date you must: 

(i) Pay the annual assessment fee; and 

(ii) Meet the continuing education requirement. 

(b) The renewed license is valid until it expires, or is sur- 
rendered, suspended or revoked. 

(20) If I let my loan originator license expire, must I 
apply to get a new license? If you complete all the require- 
ments for renewal within forty-five days of the expiration 
date you may renew an existing license. However, if you 
renew your license during this forty-five day period, in addi- 
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tion to paying the annual assessment on your license, you 
must pay an additional fifty percent of your annual assess- 
ment. See subsection (19) of this section for the license 
renewal requirements. 

During this forty-five day period, your license is expired 
and you must not conduct any business under the act that 
requires a license. 

Any renewal requirements received by the department 
must be evidenced by either a United States Postal Service 
postmark or department "date received" stamp within the 
forty-five days. If you fail to comply with the renewal request 
requirements within forty-five days, you must apply for a 
new license. 

(21) May I still originate loans if my loan originator 
license has expired? No. Once your license has expired you 
may no longer conduct the business of a loan originator as 
defined in the act and these rules. 

(22) What happens to the loan applications I origi- 
nated before my loan originator license expired? Existing 
loan applications must be processed by the licensed mortgage 
broker or another licensed loan originator working for the 
mortgage broker. 

(23) May I surrender my loan originator's license? 
Yes. You may surrender your license before the license 
expires by notifying the department, in a form prescribed by 
the department. 

Surrender of your loan originator license does not 
change your civil or criminal liability, or your liability for 
any administrative actions arising from acts or omission 
occurring before the license surrender. 

(24) Must I display my loan originator license where 
I work as a loan originator? No. Neither you nor the mort- 
gage broker company is required to display your loan origi- 
nator license. However, evidence that you are licensed as a 
loan originator must be made available to anyone who 
requests it. 

(25) If I operate as a loan originator on the internet, 
must I display my license number on my web site? Yes. 
You must display your license number, and the license num- 
ber and name as it appears on the license of the licensed mort- 
gage broker you represent, on the web site. 

(26) Must I include my loan originator license num- 
ber on any documents? You must include your license 
number immediately following your name on solicitations, 
including business cards, advertisements, and residential 
mortgage loan applications. 

(27) When must I disclose my loan originator license 
number? In the following situations you must disclose your 
loan originator license number and the name and license 
number of the mortgage broker you are associated with: 

(a) When asked by any party to a loan transaction, 
including third party providers; 

(b) When asked by any person you have solicited for 
business, even if the solicitation is not directly related to a 
mortgage transaction; 

(c) When asked by any person who contacts you about a 
residential mortgage loan; 

(d) When taking a residential mortgage loan application. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 
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WSR 07-13-082 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
[Filed June 19, 2007, 8:16 a.m., effective July 20, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Rule making is required to clarify language of 
the rule. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 308-56A-210 and 308-93-440. 

Statutory Authority for Adoption: RCW 46.01.110. 

Adopted under notice filed as WSR 07-09-061 on April 
16, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 2, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 2, Repealed 0. 

Date Adopted: June 19, 2007. 


Julie Knittle 
Assistant Director 
Vehicle Services 


AMENDATORY SECTION (Amending WSR 06-22-025, 
filed 10/25/06, effective 11/25/06) 

WAC 308-56A-210 Ownership in doubt—Bonded 
title or three-year registration without title. (1) (‘What 


the-vehicle-by te-the-agency_thatissued thetast 
of this-section,_an_individual_purchaser_or_transferee-of-a 
vehicle may request the name_and address-of the owner(s) of 
record for that vehicle from the department by_satisfying 
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fa recordisfound the applheant must senda certified 
erresistered letter, return receipt requested, te-each owner 
and-seeured party of record at the address shown on the tast 
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(a) Moped; 
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(b) F is bs ies hs n eee pounds 4 
manvfacturedforreaduse if model yearis ten years-old or 
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(Manufactured homes of any age. 


ee aie hace sees 
O AVIN pencilor pen Scraping forthose-vehielesdisted 


Washington State Register, Issue 07-13 


e ee ae  Sanetins 
has-asimHar program they mayssuethe-owntype-of 
x i : rai i hip Vth ; ; 


Licensed-vehicle-dealers_cannettawfilly sel vehicles 


that-are registration onty.)) What is ownership in doubt? 
Ownership in doubt is when a vehicle owner(s) is unable to 
obtain satisfactory evidence of ownership or releases of inter- 
est as described in WAC 308-56A-265. 

(2) What options are available in an ownership in 
doubt situation? When in an ownership in doubt situation, 
the owner may: 

(a) Apply for three-year registration without title; or 

(b) Apply for a bonded title described in RCW 
46.12.151; or 

(c) Petition any district or superior court of any county of 
this state to receive a judgment awarding ownership of the 
vehicle. This is required if ownership of the vehicle is con- 
tested after the applicant makes application for ownership in 
doubt and before the three-year ownership in doubt period 
has lapsed. 

(3) What documents are required when applying for 


a bonded title or three-year registration without title? 
Required documents when applying for a bonded title or 


three-year registration include: 
(a) The originals or copies of letters sent by registered or 
certified mail to the registered and legal owners of record, 


including the return receipt. The letters must include infor- 
mation regarding the applicant's claim to ownership and a 
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request for the released certificate of ownership (title) or a 
notarized or certified release of interest. 

(i) Registered and legal owner information will be 
released under WAC 308-56A-090 for applications needing 
that information. 

(ii) If there is no Washington record, (a) of this subsec- 
tion does not apply. 
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Gii) If the owners of record do not respond before sub- 
mitting their application, the applicant must wait fifteen days 
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(e) Consideration or payment plus estimated repairs by a 
bona fide mechanic; or 


from acknowledged receipt of the letter. 

(iv) If the letter is returned unclaimed, the applicant must 
submit the letter, unopened, with the application. 

(b) A bonded title or a three-year registration without 
title affidavit completed by the applicant and signed by all 
persons to be shown as a registered owner. 

(c) Washington state patrol inspection, unless the vehicle 
is specifically exempt under subsection (4) of this section. 
For vehicles exempt from the Washington state patrol inspec- 
tion under subsection (4) of this section, the following docu- 
ments are also required: 

(i) A bonded title or three-year registration without title 


(f) Other valuing sources approved by the department. 


(7) May I transfer ownership on a vehicle with a 
bonded title or three-year registration without title? Yes. 

(a) Owners releasing interest in a vehicle with a bonded 
title or three-year registration without title must provide a 
release of interest described in WAC 308-56A-265: 

(b) The new owners must submit an application for title 
as described in this chapter and complete the time remaining 
on the current ownership in doubt period. 


AMENDATORY SECTION (Amending WSR 03-07-076, 


affidavit for vehicles exempt from the Washington state 
patrol inspection completed and signed by a person to be 
shown as a registered owner; and 

(ii) A legible etching or photograph of the VIN as proof 
of the VIN. 

(d) Application for certificate of ownership (title). 

(e) A bond as described in RCW 46.12.151, if the appli- 
cant is applying for a bonded title. 

(£) Other documents that may be required by law or rule. 


(4) Are there exemptions from the Washington state 


patrol inspection? Yes. 
(a) Certain vehicles are exempt from the Washington 


state patrol inspection if: 

(i) There is a Washington record; or 

(ii) There is no Washington record, but the vehicle owner 
has a title or registration certificate issued by Washington or 
another jurisdiction. 

(b) Vehicles exempt from the Washington state patrol 
inspection include: 

(i) Mopeds; 

(ii) Trailers with a scale weight less than two thousand 
pounds; 

(iii) Not eligible for road use (NEFRU) vehicles as 
defined in WAC 308-56A-500 when the model year is ten 
years old or older; 

(iv) Travel trailers and park model trailers when the 
model year is ten years old and older; 

(v) Campers when the model year is ten years old and 
older; 

(vi) Manufactured and mobile homes are exempt at all 
times. 

(5) When is a bond required? A bond is required in 
ownership in doubt situations when: 

(a) The applicant is a Washington state licensed vehicle 
dealer; or 

(b) The Washington record shows there is an existing 
lien. 


(6) How is a vehicle value determined for filing a 


bond? Vehicle value may be determined from one of the fol- 
lowing sources: 

(a) The department's automated valuing system; or 

(b) A published appraisal guide; or 

(c) Appraisal from a licensed vehicle dealer or appraisal 
company. The appraisal must be on company letterhead and 
have the business card attached; or 

(d) Insured amount; or 


filed 3/18/03, effective 4/18/03) 


WAC 308-93-440 Ownership in doubt—Bonded title 
or three-year registration without title. (1) ((Whatdees-an 


(A) 1fe record is-found, the-appheantinust send 2cert- 


letter return receipt requested_to-each 
ewner-and secured _party of record at the address -shown-on 


O E douede the—appleant-must-provide—the 


completedformitledAffidavitof Request for Bonded Fitte 
Resistation Wig Title. 
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(a) Submit a properly endorsed certificate of ownership 
N SORE 


(4))) What is ownership in doubt? Ownership in doubt 


is when a vessel owner(s) is unable to obtain satisfactory evi- 
dence of ownership or release of interest described in WAC 
308-93-460. 

(2) What options are available in an ownership in 
doubt situation? When in an ownership in doubt situation, 
the owner may: 

(a) Apply for three-year registration without title; or 

(b) Apply for a bonded title as described in vehicle law 
RCW 46.12.151; or 

(c) Petition any district or superior court of any county of 
this state to receive a judgment. This is required if ownership 
of the vessel is contested after the applicant makes applica- 
tion for ownership in doubt and before the three-year owner- 
ship in doubt period has lapsed. 

(3) What documents are required when applying for 


a bonded title or three-year registration without title? 
Required documents when applying for a bonded title or 


three-year registration include: 

(a) The originals or copies of letters sent by registered or 
certified mail to the registered and legal owners of record, 
including the return receipt. The letters must include infor- 
mation regarding the applicant's claim to the ownership and 
request for the released certificate of ownership (title) or a 
notarized or certified release of interest. 

(i) Registered and legal owner information will be 
released under WAC 308-93-087 for applicants needing that 
information. 

(ii) If there is no Washington record, (a) of this subsec- 
tion does not apply. 
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Gii) If the owners of record do not respond before sub- 
mitting the application, the applicant must wait fifteen days 
from acknowledged receipt of the letter. 

(iv) If the letter is returned unclaimed, the applicant must 
submit the letter, unopened, with the application. 

(b) A bonded title or three-year registration without title 
affidavit completed by the applicant and signed by all per- 
sons to be shown as registered owner(s). 

(c) Application for certificate of ownership (title). 

(d) A bond as described in vehicle law RCW 46.12.151, 
if the applicant is applying for a bonded title. 

(e) Other documents that may be required by law or rule. 


(4) How is a vessel value determined for filing a 


bond? Vessel value may be determined from one of the fol- 
lowing sources: 

(a) The department's automated valuing system; or 

(b) A published appraisal guide; or 

(c) Appraisal from a licensed vessel dealer or appraisal 
company. The appraisal must be on company letterhead and 
have the business card attached; or 

(d) An appraisal from the department of revenue; or 

(e) Insured amount; or 

(f) Consideration or payment plus estimated repairs by a 
bona fide repair facility; or 

(g) Other valuing sources approved by the department. 

(5) May I sell or release my interest in the vessel dur- 
ing the three-year ownership ((#+dewubt)) without title 
period? Yes. A bonded certificate of ownership may be 
released and provided to the buyer in the same way as any 
other certificate of ownership. The Washington bonded ((eer- 
tificate-ofownership)) title may not be accepted by another 
state. If the other state has a similar program, they may issue 
their own type of bonded certificate of ownership. For three- 
year registration ((omły)) without title, provide the buyer with 
a notarized or certified release of interest. The new owner 
may either provide a judgment ((as-deseritbedn-subsection 
Oe) ofHhis-seetion)) from a district or superior court of 
Washington or wait until the expiration of the time remaining 
on the previous ownership in doubt period and then make 
application for the certificate of ownership. If a notarized((4)) 
or certified release of interest cannot be obtained from the 
current registered owner, the new owner must start over with 
a new three-year bonded or three-year registration ((eaby)) 
without title process. 


WSR 07-13-090 
PERMANENT RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed June 19, 2007, 1:02 p.m., effective July 20, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Where a school district resides in a county 
which was declared a state of emergency proclamation by the 
governor and a district-wide closure exists, the superinten- 
dent may consider school district application to have met the 
"reasonable effort" test by providing at least the district-wide 
annual average total instruction hour offerings (1000 hours). 
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Statutory Authority for Adoption: RCW 28A.41.170(2). 

Adopted under notice filed as WSR 07-09-040 on April 
11, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 19, 2007. 


Dr. Terry Bergeson 
State Superintendent 


AMENDATORY SECTION (Amending Order 22, filed 
12/20/89, effective 1/20/90) 


WAC 392-129-105 Definition—Reasonable effort. As 
used in this chapter, "reasonable effort" means the: 

(1) Extension of the school year to and through June 
14th; and 

(2) Use of scheduled vacation days and foreseeable 
school closure days, to attain the minimum number of school 
days and ((pregransheutoefferingsteachercontact hours, and 
course mb and-pereentages)) district-wide annual average 
total instruction hour offerings required by law. In no case, 
except as provided in subsection (3) of this section, shall a 
school district be considered to have made a reasonable effort 
unless at least three school days, per incident, and ((pregram 

ings teacher-contact hours, and -ceurse mix per- 

eentage)) district-wide annual average total instruction hour 
offerings which have been lost have in fact been made up. 

(3) Where a school district resides in a county which was 
declared a state of emergency proclamation by the governor 
due to fire, flood, explosion, storm, earthquake, epidemic, or 
volcanic eruption, and the emergency impacted district-wide 
facilities or operations, the superintendent may consider 
school district applications to have met the "reasonable 
effort" test by providing at least the district-wide annual aver- 
age total instruction hour offerings. 
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WSR 07-13-097 
PERMANENT RULES 
DEPARTMENT OF AGRICULTURE 
[Filed June 20, 2007, 8:50 a.m., effective July 21, 2007] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This rule-making order amends chapter 16-623 
WAC, Commission Merchant Act—Licensing fees, proof of 
payment, cargo manifests and registration of acreage com- 
mitments, by increasing the license fees for commission mer- 
chants, dealers, limited dealers, brokers, cash buyers, and 
agents within the OFM fiscal growth factor for fiscal year 
2008 (5.53%) and by correcting a web site address. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 16-623-010. 

Statutory Authority for Adoption: Chapters 20.01 and 
34.05 RCW. 

Adopted under notice filed as WSR 07-10-109 on May 2, 
2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: June 20, 2007. 


Valoria H. Loveland 
Director 


AMENDATORY SECTION (Amending WSR 05-09-094, 
filed 4/20/05, effective 5/21/05) 


WAC 16-623-010 What requirements apply to 
licenses for commission merchants, dealers, brokers, cash 
buyers and agents? (1) The following table summarizes the 
license fee requirements for commission merchants, dealers, 
brokers, cash buyers, or agents: 


Annual Annual Penalty Amount for Not Renewing 
License Class License Fee Expiration Date Renewal Date Before January 1 

Commission mer- $((459-08)) A late renewal penalty of twenty-five 

chant 474.00 December 31 Before January 1 percent of the total fees 
$((450-09)) A late renewal penalty of twenty-five 

Dealer 474.00 December 31 Before January 1 percent of the total fees 
$((250-09)) A late renewal penalty of twenty-five 

Limited dealer 263.00 December 31 Before January 1 percent of the total fees 
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Annual Annual Penalty Amount for Not Renewing 
License Class License Fee Expiration Date Renewal Date Before January 1 

$((390-89)) A late renewal penalty of twenty-five 

Broker 316.00 December 31 Before January 1 percent of the total fees 
$((400-89)) A late renewal penalty of twenty-five 

Cash buyer 105.00 December 31 Before January 1 percent of the total fees 
$(($0-09)) A late renewal penalty of twenty-five 

Agent 52.00 December 31 Before January 1 percent of the total fees 
Additional license A late renewal penalty of twenty-five 

per class $25.00 December 31 Before January 1 percent of the total fees 


(2) A licensee can be licensed in more than one class for 
an additional fee of twenty-five dollars per class. The princi- 
pal license must be in the class requiring the greatest fee and 
all requirements must be met for each class in which a license 
is being requested. 

(3) All fees and penalties must be paid before the depart- 
ment issues a license. 

(4) Applications for licenses are considered incomplete 
unless an effective bond or other acceptable form of security 
is also filed with the director. 

(5) Licenses may be obtained by contacting the depart- 
ment's commission merchants program at 360-902-1854 or e- 
mail at: commerch@agr.wa.gov. Application forms, bond 
forms, and forms for securities in lieu of a surety bond are 
available on the department's web site at: ((http: -Agf 
wagoyinspeetiomG issi -htm)) 
http://www.agr.wa.gov/Inspection/CommissionMerchants/ 
default.asp. 


WSR 07-13-100 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Health and Recovery Services Administration) 
[Filed June 20, 2007, 10:04 a.m., effective August 1, 2007] 


Effective Date of Rule: August 1, 2007. 

Purpose: Medical assistance of the health and recovery 
services administration (HRSA) is clarifying and updating 
existing sections in chapter 388-550 WAC relating to the out- 
patient prospective payment system (OPPS), the outpatient 
sleep apnea/sleep study programs, blood and blood compo- 
nents, and conditions of payment, payment methods, and 
payment calculations for outpatient hospital services. These 
amendments change verbiage from "medical assistance 
administration (MAA)" to "the department," replace "ambu- 
latory payment classification (APC) conversion factor" with 
"OPPS conversion factor," add the definition for "national 
payment rate," and ensure the department policies are applied 
correctly and equitably. Outpatient hospitals providing ser- 
vices to medical assistance clients will be able to use the rule 
to understand the policy, services provided, and payment lim- 
itations. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-550-6000, 388-550-6350, 388-550- 
6500, 388-550-7000, 388-550-7050, 388-550-7100, 388- 
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550-7200, 388-550-7300, 388-550-7400, 388-550-7500, and 
388-550-7600. 

Statutory Authority for Adoption: 
74.09.500. 

Adopted under notice filed as WSR 07-10-092 on May 1, 
2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 11, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 11, Repealed 0. 

Date Adopted: June 16, 2007. 


RCW 74.08.090, 


Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 04-20-060, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-6000 Outpatient hospital services— 
Conditions of payment and ((re#mbursement)) payment 
methods. (1) The ((medicalassistanceadministration 
MAA) department pays hospitals for covered outpatient 
hospital services provided to eligible clients when the ser- 
vices meet the provisions in WAC 388-550-1700. All profes- 
sional medical services must be billed according to chapter 
388-531 WAC. 

(2) To be paid for covered outpatient hospital services, a 
hospital provider must: 

(a) Have a current core provider agreement with 
(MAA) the department; 

(b) Bill (A444)) the department according to the condi- 
tions of payment under WAC 388-502-0100; 

(c) Bill (MAA)) the department according to the time 
limits under WAC 388-502-0150; and 

(d) Meet program requirements in other applicable WAC 
and ((MAA)) the department's published issuances. 
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(3) ((MAA)) The department does not pay separately for 
any services: 

(a) Included in a hospital's room charges; 

(b) Included as covered under ((MAA‘s)) the depart- 
ment's definition of room and board (e.g., nursing services). 
See WAC 388-550-1050; or 

(c) Related to an inpatient hospital admission and pro- 
vided within one calendar day of a client's inpatient admis- 
sion. 


(4) (MAA)) The department does not pay: 

(a) A hospital for outpatient hospital services when a 
managed care plan is contracted with ((MAA)) the depart- 
ment to cover these services; 

(b) More than the "acquisition cost" ("A.C.") for HCPCS 
(Healthcare Common Procedure Coding System) codes 
noted in the outpatient fee schedule ((as-paidA-G-")); or 

(c) For cast room, emergency room, labor room, obser- 
vation room, treatment room, and other room charges in com- 
bination when billing periods for these charges overlap. 

(5) ((MAA)) The department uses the outpatient depart- 
mental weighted costs-to-charges (ODWCC) rate to pay for 
covered outpatient services provided in a critical access hos- 
pital (CAH). See WAC 388-550-2598. 

(6) (MAA)) The department uses the maximum allow- 
able fee schedule to pay non-OPPS hospitals and non-CAH 
hospitals for the following types of covered outpatient hospi- 
tal services listed in ((MAA's)) the department's current pub- 
lished outpatient hospital fee schedule and billing instruc- 
tions: 


(a) ((Eaberatery—serviees)) EKG/ECG/EEG and other 
diagnostics; 

(b) Imaging services; 

(c) (EKG/ECG/ZEG-and other diagnosties)) Immuniza- 
tions; 

(d) ((PhysieahHtherapy)) Laboratory services; 

(e) ((SpeechHanguage)) Occupational therapy; 

(£) ((Synagis)) Physical therapy; 

(g) Sleep studies; ((and)) 

(h) Speech/language therapy: 

(i) Synagis; and 

(j) Other hospital services identified and published by 
the department. 

(7) (MAA)) The department uses the hospital outpatient 
rate as described in WAC 388-550-4500 to pay for covered 
outpatient hospital services when: 

(a) A hospital provider is a non-OPPS or a non-CAH 
provider; and 

(b) The services are not included in subsection (6) of this 
section. 

(8) Hospitals must provide documentation as required 
and/or requested by ((MAA)) the department. 

(9) All hospital providers must present final charges to 
the department within three hundred sixty-five days of the 
"statement covers period from date" shown on the claim. The 
state of Washington is not liable for payment based on billed 
charges received beyond three hundred sixty-five days from 
the "statement covers period from date" shown on the claim. 
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AMENDATORY SECTION (Amending WSR 98-01-124, 
filed 12/18/97, effective 1/18/98) 


WAC 388-550-6350 Outpatient sleep apnea/sleep 
study programs. (1) The department ((shaH)) pays for poly- 
somnograms or multiple sleep latency tests only for clients 
one year of age or older with obstructive sleep apnea or nar- 
colepsy. 

(2) The department ((shaH)) pays for polysomnograms 
or multiple sleep latency tests only when performed in outpa- 
tient hospitals approved by the ((medicalassistance-adminis— 
tration (MAA))) the department as centers of excellence for 
sleep apnea/sleep study programs. 

(3) The department ((skaH)) does not require prior autho- 
rization for sleep studies as outlined in WAC 388-550-1800. 

(4) Hospitals ((shal!)) must bill the department for sleep 
studies using current procedural terminology codes. The 
department ((shal)) does not ((reimburse)) pay hospitals for 
these services when billed under revenue codes alone. 


AMENDATORY SECTION (Amending WSR 98-01-124, 


filed 12/18/97, effective 1/18/98) 


WAC 388-550-6500 Blood and blood ((preducts)) 
components, (1) fhe ee (hel Tene a 


a )) pays a 
hospital only for: 

(a) Blood bank service charges for processing ((the)) and 
storage of blood and blood ((predeets)) components; and 

(b) Blood administration charges. 

(2) ((Other—than—payment—ef bleed—_bank service 
eharges;)) The department ((skaH)) does not pay for blood 
and blood ((dertvattves)) components. 

(3) The department ((shaĦ)) does not pay a hospital sep- 
arately ((reimburse bleed bank service charges for handing 
and-precessing 


bursed-under)) for the services identified in subsection (1) 
when these services are included and paid using the diagno- 
sis-related group (DRG) ((systent)), per diem, or per case rate 
payment rates. ((Fhe-department-shal bundle these-service 
charges-inte the total DRG payment)) 

(4) The department ((shal-+eimburse-ahespital whieh 
is)) pays a hospital no more than the hospital's cost, as deter- 
mined by the department, for the services identified in sub- 
section (1) when the hospital is paid ((under)) using the ratio 
of costs-to-charges (RCC) or departmental weighted costs- 


to-charges (DWCC) payment method((,separatehfer-pre- 
cessing bleed and bleed preduets)). 


AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7000 Outpatient prospective payment 
system (OPPS)—General. (1) The ((medicatassistanee 
administration's-MAA's})) department's outpatient prospec- 
tive payment system (OPPS) uses an ambulatory payment 
classification (APC) based reimbursement methodology as 
its primary reimbursement method. ((MAA)) The department 
is basing its OPPS on the centers for medicare and medicaid 
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services (CMS) prospective payment system for hospital out- 
patient department services. 

(2) For a complete description of the CMS outpatient 
hospital prospective payment system, including the assign- 
ment of status indicators (SIs), see 42 CFR, Chapter IV, Part 
419. The Code of Federal Regulations (CFR) is available 
from the CFR web site and the Government Printing Office, 
Seattle office. The document is also available for public 
inspection at the Washington state library (a copy of the doc- 
ument may be obtained upon request, subject to any pertinent 
charge). 


AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7050 OPPS—Definitions. The follow- 
ing definitions and abbreviations and those found in WAC 
388-550-1050 apply to the ((mediecatassistance-administra- 
tion's-{MAA's})) department's outpatient prospective pay- 
ment system (OPPS): 


(CRT HAS COP eae RE Payment mair epom 
eliseiReation (APC) jebo. sich as he oreina 
rate-orthe fee sehedute-)) 

"Ambulatory payment classification (APC)" means a 
grouping that categorizes outpatient visits according to the 
clinical characteristics, the typical resource use, and the costs 
associated with the diagnoses and the procedures performed. 


isa ate ees a a 


"Budget target" means the amount of money appropri- 
ated by the legislature or through ((MAA‘s)) the department's 
budget process to pay for a specific group of services, includ- 
ing anticipated caseload changes or vendor rate increases. 

"Budget target adjustor" means the ((MAA)) depart- 
ment specific multiplier applied to all payable ambulatory 
payment classifications (APCs) to allow ((MAA)) the depart- 
ment to reach and not exceed the established budget target. 

"Discount factor" means the percentage applied to 
additional significant procedures when a claim has multiple 
significant procedures or when the same procedure is per- 
formed multiple times on the same day. Not all significant 
procedures are subject to a discount factor. 

"Medical visit" means diagnostic, therapeutic, or con- 
sultative services provided to a client by a healthcare profes- 
sional in an outpatient setting. 

"Modifier" means a two-digit alphabetic and/or 
numeric identifier that is added to the procedure code to indi- 
cate the type of service performed. The modifier provides the 
means by which the reporting hospital can describe or indi- 
cate that a performed service or procedure has been altered by 
some specific circumstance but not changed in its definition 
or code. The modifier can affect payment or be used for infor- 
mation only. Modifiers are listed in fee schedules. 


"National payment rate" means a rate for a given pro- 
cedure code, published by the centers for medicare and med- 
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icaid (CMS), that does not include a state or location specific 
adjustment. 

"Observation services" means services furnished by a 
hospital on the hospital's premises, including use of a bed and 
periodic monitoring by hospital staff, which are reasonable 
and necessary to evaluate an outpatient's condition or deter- 
mine the need for possible admission to the hospital as an 
inpatient. 


"Outpatient code editor (OCE)" means a software 
program published by 3M Health Information Systems that 
((MAA)) the department uses for classifying and editing 
claims in ambulatory payment classification (APC) based 
OPPS. 


"Outpatient prospective payment system (OPPS)" 
means the payment system used by ((MAA)) the department 
to calculate reimbursement to hospitals for the facility com- 
ponent of outpatient services. This system uses ambulatory 
payment classifications (APCs) as the primary basis of pay- 
ment. 


"Outpatient prospective payment system conversion 
factor" means a hospital-specific multiplier assigned by the 


department that is one of the components of the APC pay- 
ment calculation. 


"Pass-throughs" means certain drugs, devices, and bio- 
logicals, as identified by centers for medicare and medicaid 
services (CMS), for which providers are entitled to additional 
separate payment until the drugs, devices, or biologicals are 
assigned their own ambulatory payment classification (APC). 

"Significant procedure" means a procedure, therapy, 
or service provided to a client that constitutes the primary 
reason for the visit to the healthcare professional. 

"Status indicator (SI)" means a one-digit identifier 
assigned to each service by the outpatient code editor (OCE) 
software. 


"SI" see "status indicator." 


AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388- 550-7100 OPPS—Exempt hospitals. The 
)) department 

exempts the following hospitals from the initial implementa- 
tion of ((MAA's)) department's outpatient prospective pay- 
ment system (OPPS). (Refer to other sections in chapter 388- 
550 WAC for outpatient payment methods ((MAA)) the 
department uses to pay hospital providers that are exempt 
from ((MAA!s)) the department's OPPS.) 

(1) Cancer hospitals; 

(2) Critical access hospitals; 

(3) Free-standing psychiatric hospitals; 


(4) (O: 


See WAE 388-550-1059: 
45})) Pediatric hospitals; 
((€6))) (5) Peer group A hospitals; 
(E) (6) Rehabilitation hospitals; and 
((€8))) (7) Veterans' and military hospitals. 
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AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7200 OPPS—Payment method. (1) 

This section describes the payment methods the ((medieat 

)) department uses to pay 

for covered outpatient hospital services provided by hospitals 

not exempted from the outpatient prospective payment sys- 
tem (OPPS). 


AMBULATORY PAYMENT CLASSIFICATION (APC) METHOD 


(2) ((MAA)) The department uses the APC method when 
the centers for medicare and medicaid services (CMS) has 
established ((e#ther-anAPC-weighter)) a national payment 
rate to pay for covered services. The APC method is the pri- 
mary payment methodology for OPPS. Examples of services 
paid by the APC methodology include, but are not limited to: 

(a) Ancillary services; 

(b) Medical visits; 

(())) (c) Nonpass-through drugs or devices: 

(d) Observation services; 

(e) Packaged services subject to separate payment when 
criteria are met; 

(f) Pass-through drugs: 

(g) Significant procedures that are not subject to multiple 
procedure discounting (except for dental-related services); 

((€e))) (b) Significant procedures that are subject to mul- 
tiple procedure discounting; and 


((()-Nenpass-through drugs or devices: 


fe} Observation services and 

 Ancitlary serviees)) (i) Other services as identified by 
the department. 
OPPS MAXIMUM ALLOWABLE FEE SCHEDULE 


(3) (MAA)) The department uses the ((OPPS)) outpa- 
OPPS sectionof 


tient fee schedule published in the (( 
MAA!s)) the department's billing instructions to pay for cov- 
ered: 

(a) Services that are exempted from the APC payment 
methodology or services for which there are no established 
weight(s); 

(b) Procedures that are on the CMS inpatient only list; 

(c) Items, codes, and services that are not covered by 
medicare; 

(d) Corneal tissue acquisition; 

(e) (Dregs-orbielestecals that are-pass_throuchs--and 
©) Devices that are pass-throughs (see WAC 388-550- 
7050 for definition of pass-throughs); and 

(f) Dental clinic services. 


HOSPITAL OUTPATIENT RATE 


(4) (MAA)) The department uses the hospital outpatient 
rate described in WAC 388-550-3900 and 388-550-4500 to 
pay for the services listed in subsection (3) of this section for 
which ((MAA)) the department has not established a maxi- 
mum allowable fee. 


AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7300 OPPS—Payment limitations. (1) 
The ((medicalassistance administration (MAA))) department 
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limits payment for covered outpatient hospital services to the 
current published maximum allowable units of services listed 
in the outpatient ((prospective payment system {OPPS))) fee 
schedule and published in the ((OPPS-sectien- of MAA's)) 
department's hospital billing instructions, subject to the fol- 
lowing: 

(a) When a unit limit for services is not stated in the 
((OPPS)) outpatient fee schedule, ((MAA)) department pays 
for services according to the program's unit limits stated in 
applicable WAC and published issuances. 

(b) Because multiple units for services may be factored 
into the ambulatory payment classification (APC) weight, 
((MAA)) department pays for services according to the unit 
limit stated in the ((OPPS)) outpatient fee schedule when the 
limit is not the same as the program's unit limit stated in 
applicable WAC and published issuances. 

(2) (MAA)) The department does not pay separately for 
covered services that are packaged into the APC rates. These 
services are paid through the APC rates. 

(3) The department: 

(a) Limits surgical dental services payment to the ambu- 
latory surgical services fee schedule and pays: 

(i) The first surgical procedure at the applicable ambula- 
tory surgery center group rate; and 

(ii) The second surgical procedure at fifty percent of the 
ambulatory surgery center group rate. 

(b) Considers all surgical procedures not identified in 
subsection (a) to be bundled. 

(4) The department limits outpatient services billing to 
one claim per episode of care. If there are late charges, or if 
any line of the claim is denied, the department requires the 
entire claim to be adjusted. 


AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7400 OPPS APC relative weights. The 
((medicalassistance-administration (MAA))) department 
uses the ambulatory payment classification (APC) relative 
weights established by the centers for medicare and medicaid 
services (CMS) at the time the budget target adjustor is estab- 
lished. (MAA updates the APC+elative weights at feast 
quarterly in ton-with the 
{OCE}updates)) See WAC 388-550-7050 for the definition 
of budget target adjustor. 


AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7500 OPPS ((APG)) conversion fac- 


tor. The (( 

ambulatery_payment classification APC) conversion factors 
established by the Centers for Medicare and Medicaid Ser 
vices (CMS) and in effect on November 2004_as MAA's 
initial APC conversion factors MAA updates its APEC con 
version factors-atleast biannually)) department calculates the 
outpatient prospective payment system (OPPS) conversion 
factors by modeling, using the centers for medicare and med- 
icaid services (CMS) addendum B and wage index informa- 
tion available and published at the time the OPPS conversion 
factors are set for the upcoming year. 
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AMENDATORY SECTION (Amending WSR 04-20-061, 
filed 10/1/04, effective 11/1/04) 


WAC 388-550-7600 OPPS payment calculation. (1) 
The ((medicalassistance administration (MAA))) department 
follows the discounting and modifier policies of the centers 
for medicare and medicaid services (CMS). (MAA)) The 
department calculates the ambulatory payment classification 
(APC) payment as follows: 


APC payment = 

((APC +elative-weight x APC conversion factorx)) National 
payment rate x Hospital OPPS conversion factor x 

Discount factor (if applicable) x Units of service (if applica- 
ble) x 


Budget target adjustor 


(2) The total OPPS claim payment is the sum of the APC 
payments plus the sum of the lesser of the billed charge or 
allowed charge for each non-APC service. 

(3) The department pays hospitals for claims that involve 
clients who have third-party liability (TPL) insurance, the 
lesser of either the: 

(a) Billed amount minus the third-party payment 
amount; or 

(b) Allowed amount minus the third-party payment 
amount. 
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